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ALLORE  v.  JEWELL,  (94  U.  S.  506.) 

Whenever  there  is  great  weakness  of  mind  arising  from 
age,  sickness,  or  any  other  cause  in  a  person  executing  a 
conveyance  of  land,  though  not  amounting  to  absolute 
disqualification,  and  the  consideration  given  for  the 
property  is  grossly  inadequate,  a  court  of  equity  will, 
upon  proper  and  seasonable  application  of  the  injured 
party,  or  his  representatives  or  heirs,  interfere  and  set 
the  conveyance  aside 1 

CASE  OF  THE  STATE  TAX  ON  FOREIGN-HELD 
BONDS,  (RAILROAD  COMPANY  v.  PENNSYLVANIA, 
15  Wall.  300.) 

The  power  of  taxation  of  a  State  is  limited  to  persons, 
property,  and  business  within  her  jurisdiction.  The  tax 
laws  of  a  State  can  have  no  ex-territorial  operation; 
nor  can  any  law  of  a  State  inconsistent  with  the  terms  of  a 
contract,  made  with  or  payable  to  parties  out  of  a  State, 
have  any  effect  upon  the  contract  while  it  is  in  the  hands 
of  such  parties  or  other  non-residents  of  the  State 2 

CHICAGO,  ROCK-  ISLAND  &  PACIFIC  R.  R.  CO.  v. 

McGLINN,  (114  U.  S.  542.) 

The  general  principle  that  when  political  jurisdiction  and 
legislative  power  over  a  territory  are  transferred  from 
one  sovereign  to  another,  the  municipal  laws  of  the  terri- 
tory continue  in  force  until  abrogated  by  the  new  sover- 
eign, is  applicable — as  to  territory  owned  by  the  United 
States,  the  exclusive  jurisdiction  of  which  is  ceded  to 
them  by  a  State  in  a  manner  not  provided  for  by  the 
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Constitution — to  so  much  thereof  as  is  not  used  by  the 
United  States  for  their  forts,  buildings,  and  other  needful 
public  purposes 3 

CORYELL  v.  CAIN,  (16  Cal.  567.) 

The  general  rule  that,  in  ejectment,  the  claimant  must  re- 
cover upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's,  and  that  his  action  will 
be  defeated  if  defendant  shows  title  out  of  him,  and  in 
a  third  party,  has  in  the  State  of  California  been  quali- 
fied and  limited 4 

CROMWELL  v.  COUNTY  OF  SAC,  (94  U.  S.  351.) 
The  difference  between  the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  the  prosecution  of  a  second  action  upon 
the  same  claim  or  demand,  and  its  effect  as  an  estoppel 
in  another  action  between  the  same  parties  upon  a  dif- 
ferent claim  or  cause  of  action,  stated 5 

FORT  LEAVENWORTH  RAILROAD  COMPANY  v. 

LOWE,  (114  U.  S.  525.) 

Conditions  upon  which  lands  can  be  acquired  by  the  United 
State  within  the  limits  of  a  State  for  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings,  and 
have  exclusive  j  urisdiction  over  them 6 

IN  THE    MATTER    OF    THE    APPLICATION  OF 
THE    PACIFIC    RAILWAY  COMMISSION  FOR 

AN  ORDER  UPON  A  WITNESS  BEFORE  IT  TO  ANSWER 
CERTAIN  INTERROGATORIES  PROPOUNDED  TO  HIM, 

(12  Sawyer's  C.  C.  Rep.  559.) 

The  courts  of  the  United  States  cannot  be  made  mere  aids 
to  a  commission  of  inquiry  created  by  Congress 7 

LANGDEAU  v.  HANES,  (21  Wall.  521.) 

The  Commonwealth  of  Virginia,  in  ceding  to  the  United 
States  the  territory  northwest  of  the  river  Ohio,  pro- 
vided that  the  transfer  should  be  subject  to  various  con- 
ditions for  the  protection  of  her  citizens  therein,  and 
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among  others  that  they  should  have  their  possessions 
and  titles  confirmed  to  them ;  and  the  deed  of  cession 
embodied  the  act  of  Virginia  authorizing  it :  Held,  that 
the  acceptance  of  the  deed  by  the  United  States  imposed 
upon  them  the  duty  of  performing  the  conditions  and 
giving  the  protection  stipulated.  In  the  legislation  of 
Congress  a  patent  has  a  double  operation.  It  is  a  con- 
veyance by  the  government  when  the  government  has 
any  interest  to  convey,  but  where  it  is  issued  upon  the 
confirmation  of  a  claim  of  a  previously  existing  title  it  is 
documentary  evidence,  having  the  dignity  of  a  record, 
of  the  existence  of  that  title,  or  of  such  equities  respect- 
ing the  claim  as  justify  its  recognition  and  confirmation..  8 

LITTLE,  RECEIVER,  v.  HACKETT,  (116  U.  S  366.) 
A  person  who  hires  a  public  hack  and  gives  the  driver 
directions  as  to  the  place  to  which  he  wishes  to  be  con- 
veyed, but  exercises  no  other  control  over  the  conduct 
of  the  driver,  is  not  responsible  for  the  latter's  acts  or 
negligence,  or  prevented  from  recovering  against  a  rail- 
road company  for  injuries  suffered  from  a  collision  of  its 
train  with  the  hack,  caused  by  the  negligence  of  both 
the  managers  of  the  train  and  of  the  driver 9 

McCRACKEN   v.  CITY    OF    SAN   FRANCISCO,    (16 

Cal.  591.) 

A  consideration  of  the  various  questions  involved  in  what 
are  known  as  the  "Slip  Cases"  in  San  Francisco,  relat- 
ing to  the  sale  and  disposition  of  certain  slip  property 
therein 10 

MOORE  v.  WILKINSON,  (13  Cal.  478.) 

Where  a  grant  of  land  in  California  by  the  former  Spanish 
or  Mexican  government  was  for  four  leagues  of  land, 
within  a  larger  tract,  the  right  to  measure  off  the  specific 
quantity  granted  rested  with  the  former  government, 
and  upon  the  cession  passed  with  other  public  rights  to 
the  United  States.  That  right  is  political,  and  cannot  be 
exercised  by  the  judicial  department 11 
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NORTON  v.  SHELBY  COUNTY,  (118  U.  S.  425.) 
The  Supreme  Court  of  the  United  States  follows  the  decis- 
ions of  the  highest  court  of  a  State,  in  construing  the 
constitution  and  laws  of  the  State,  unless  they  conflict 
with  or  impair  the  efficacy  of  some  principle  of  the 
Federal  Constitution,  or  of  a  Federal  statute,  or  a  rule 
of  commercial  or  general  law.  While  acts  of  a  de 
facto  incumbent  of  an  office  lawfully  created  by  law 
and  existing  are  often  held  to  be  binding  from  reasons 
of  public  policy,  the  acts  of  a  person  assuming  to  fill  and 
perform  the  duties  of  an  office  which  does  not  exist  de 
jure  can  have  no  validity  whatever  in  law. . .  12 

PIMENTAL  v.  CITY  OF  SAN  FRANCISCO,  (21  Cal. 

351.) 

The  several  cases  which  have  been  before  this  court  in  re- 
lation to  the  liability  of  the  city  of  San  Francisco  to  the 
parties  who  bid  off  the  city-slip  property  at  the  attempted 
sale  by  the  city  authorities  in  December,  1853,  under  an 
alleged  ordinance,  designated  as  Ordinance  No.  481, 
commented  upon,  and  held  to  have  decided  and  settled 
the  following  points:  First,  that  the  ordinance,  so-called, 
was  never  passed,  and  was,  therefore,  a  nullity ;  second, 
that  the  sale  made  in  pursuance  of  it  was,  therefore,  in- 
valid and  passed  no  title  to  the  bidders ;  third,  that  the 
bidders  were  entitled  to  recover  back  from  the  city  the 
purchase  money  paid  by  them,  and  received  and  appro- 
priated by  the  city  authorities;  fourth,  that  they  were 
not  precluded  from  a  recovery  either :  first,  by  reason  of 
any  want  of  privity  between  themselves  and  the  city ; 
or  second,  by  the  alleged  subsequent  adoption  by  the 
city  authorities  of  the  ordinance  directing  the  sale ;  or 
third,  by  reason  of  a  subsequent  alleged  ratification  of 
the  sale  by  an  appropriation  of  the  proceeds ;  or  fourth, 
by  the  clause  in  the  city  charter  restraining  the  corpora- 
tion from  contracting  liabilities  beyond  the  sum  of 
$50,000;  or  fifth,  by  the  act  of  the  legislature  of  1858 
authorizing  the  city  treasurer  to  execute  deeds  to  the 
purchasers  on  certain  conditions 13 
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RAILWAY  COMPANY  v.  WHITTON,  (13  Wall.  270.) 
Although  a  corporation,  being  an  artificial  body  created 
by  legislative  power,  is  not  a  citizen,  within  several  pro- 
visions of  the  Constitution,  yet  where  rights  of  action 
are  to  be  enforced  by  or  against  a  corporation,  it  will  be 
considered  as  a  citizen  of  the  State  where  it  was  created 
within  the  clause  extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of  differ- 
ent States.  Where  a  corporation  is  created  by  the  laws 
of  a  State,  it  is,  in  suits  brought  in  a  Federal  court  in  that 
State,  to  be  considered  as  a  citizen  of  such  State,  what- 
ever its  status  or  citizenship  may  be  elsewhere  by  the 
legislation  of  other  States.  Whenever  a  general  rule  as  to 
property  or  personal  rights,  or  injury  to  either,  is  estab- 
lished by  State  legislation,  its  enforcement  by  a  Federal 
court  in  a  case  between  proper  parties  is  a  matter  of 
course,  and  the  jurisdiction  of  the  court  in  such  a  case 
is  not  subject  to  State  limitation 14 

RECTOR  v.  GIBBONS,  (111  U.  S.  276.) 

The  aim  of  Congress  in  statutes  relieving  parties  from  the 
consequences  of  defects  in  title  has  been  to  protect  bona 
fide  settlers,  and  not  intruders  upon  the  original  settlers, 
seeking  by  violence,  or  fraud,  or  breach  of  contract  to 
appropriate  the  benefit  of  their  labor.  The  legislation 
in  this  respect  and  the  decisions  of  this  court  upon  it  re- 
viewed  , 15 

SCHULENBERG  v.  HARRIMAN,  (21  Wall.  44.) 

The  act  of  Congress  of  June  3,  1856,  and  the  first  section 
of  the  act  of  May  5,  1843,  for  the  purpose  of  aiding  in 
the  construction  of  railroads  in  that  State,  declaring 
"that  there  be,  and  is  hereby,  granted  to  the  State  of 
Wisconsin  .  .  .  every  alternate  section  of  land  des- 
ignated by  odd  numbers  for  six  sections  in  width  on  each 

side  of  the  road  "  designated are  grants  in  prcesenti, 

and  passed  the  title  to  the  odd  sections  designated  to  be 
afterwards  located.  When  the  route  was  fixed  their  lo- 
cation became  certain,  and  the  title,  which  was  previously 
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imperfect,  acquired  precision  and  became  attached  to 
the  land.  No  one  can  take  advantage  of  the  non- 
performance  of  a  condition  subsequent  annexed  to  an 
estate  in  fee,  but  the  grantor  or  his  heirs  or  successors, 
and  if  they  do  not  see  fit  to  assert  their  right  to  enforce 
a  forfeiture  on  that  ground,  the  title  remains  unimpaired 
in  the  grantee.  The  rule  equally  obtains  where  the 
grant  upon  condition  proceeds  from  the  government. 
Where  the  title  to  land  remains  in  the  State,  timber  cut 
upon  the  land  belongs  to  the  State.  Whilst  the  timber 
is  standing  it  constitutes  a  part  of  the  realty;  being 
severed  from  the  soil  its  character  is  changed ;  it  becomes 
personalty,  but  its  title  is  not  affected;  it  continues  as 
previously  the  property  of  the  owner  of  the  land,  and 
can  be  pursued  wherever  it  is  carried.  All  the  reme- 
dies are  open  to  the  owner  which  the  law  affords  in  other 
cases  of  the  wrongful  removal  or  conversion  of  personal 
property 16 

STARK  v.  STARRS,  No.  1,  (6  Wall.  402.) 

Under  the  statute  of  Oregon,  which  provides  that  any  per- 
son in  possession  of  real  property  may  maintain  a  suit 
in  equity  against  another,  who  claims  an  estate  or  inter- 
est therein  adverse  to  him,  for  the  purpose  of  determin- 
ing such  claim,  estate,  or  interest,  a  bill  will  not  lie  on  a 
possession  without  some  right,  legal  or  equitable,  first 
shown.  Under  the  act  of  Congress  of  September  27, 1 850, 
"  to  create  the  office  of  surveyor-general  of  the  public  lands 
of  Oregon  "  (the  act  commonly  known  as  u  The  Oregon 
Donation  Act,"  and  stated  fully  in  the  case),  the  right 
of  the  claimant  to  a  patent  became  perfected  when  the 
certificate  of  the  surveyor-general,  and  accompanying 
proofs,  were  received  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  he  found  no  valid  objection  there- 
to  ;.  17 

STARK  v.  STARRS,  No.  2,  (94  U.  S.  477.) 

Before  the  laws  of  the  United  States  were  extended 
over  the  Territory  of  Oregon,  the  settlers  in  that 
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country  had  formed  for  themselves  a  provisional  gov- 
ernment, under  which  they  adopted  regulations  for 
the  possession  and  occupation  of  land  in  the  Territory 
among  themselves,  although  the  title  to  the  land  was  in 
the  United  States.  Under  the  regulations,  land  was  oc- 
cupied, cultivated,  and  improved,  and  bought  and  sold, 
as  if  the  parties  had  possessed  the  fee.  The  claimants 
did  not,  in  their  dealings  with  the  land,  deny  the  pro- 
prietorship of  the  United  States,  but  they  acted  upon  the 
expectation  that  their  possessions  and  improvements 
would  be  respected  by  the  government,  and  that  ulti- 
mately they  should  acquire  the  title;  and  it  was  the 
general  understanding  of  the  people  that,  whenever  the 
legal  title  was  obtained,  it  should  inure  to  the  benefit  of 
the  grantees  of  the  claimant  who  secured  the  patent  of 
the  United  States.  This  understanding  affected  all 
transactions  in  land  until  the  passage  of  the  Donation 
Act  of  September  27,  1850.  Held,  that  a  purchaser 
under  these  circumstances  from  the  claimant,  or  a  person 
whose  purchase  from  another  had  been  confirmed  by  the 
claimant,  acquired  as  against  him  an  equitable  right  to 
the  land  which  a  court  of  equity  will  enforce  when  he 
has  obtained  the  patent  of  the  United  States;  and  this 
equitable  right  passes  to  subsequent  grantees  of  the  first 
purchaser  or  confirmee 18 

STEVENS  v.  GRIFFITH,  (111  U.  S.  48.) 

A  judgment  of  a  Confederate  court  during  the  rebellion, 
confiscating  a  claim  due  to  a  loyal  citizen  residing  in  a 
loyal  State,  and  payment  of  the  claim  to  a  Confederate 
agent  in  accordance  with  the  judgment,  are  no  bar  to  a 
recovery  of  the  claim.  Williams  v.  Bruffy,  (96  U.  S. 
176,  and  102  U.  S.  248,)  cited  and  its  principal  points 
restated  and  affirmed 19 

TESCHEMACHER  v.  THOMPSON  ET  AL.,  (18  Cal.  11.) 

By  the  designation  "  usual "  or  "  ordinary  high-water  mark," 

as  applied  to  tide  waters,  is  meant  the  limit  reached  by 

the  neap  tides — that  is,  those  tides  which  happen  between 
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the  full  and  change  of  the  moon  twice  in  every  twenty- 
four  hours.  By  the  law  of  nations,  independent  of  treaty 
stipulations,  the  cession  of  territory  from  one  government 
to  another  does  not  impair  the  rights  of  the  inhabitants 
to  their  property.  They  retain  all  such  rights,  and  are 
entitled  to  protection  in  them  to  the  same  extent  as 
under  the  former  government.  Public  property  and  the 
sovereignty  over  the  territory  are  only  considered  as 
passing  by  the  cession 20 

THE  DESERET  SALT  COMPANY  v.  TARPEY,  (142 

U.  S.  241.) 

The  grant  of  public  land  to  the  Central  Pacific  Railroad 
Company  by  the  acts  of  July  1,  1862,  (12  Stat.  489,  c. 
120,)  and  July  2,  1864,  (13  Stat.  356,  c.  216,)  was  a 
grant  in  prcesenti;  and  the  legal  title  to  the  granted 
land,  as  distinguished  from  a  merely  equitable  or  in- 
choate interest  passed  when  the  identification  of  a  granted 
section  became  so  far  complete  as  to  authorize  the  grantee 
to  take  possession.  The  provision  in  the  statute  requir- 
ing the  cost  of  surveying,  selecting,  and  conveying 
the  land  to  be  paid  into  the  Treasury  before  a  patent 
could  issue,  does  not  impair  the  force  of  the  operative 
words  of  transfer  in  it 21 

WATERMAN  v.  SMITH,  (13  Cal.  373.) 

Grants  of  land  in  California,  by  the  former  Mexican  gov- 
ernment, in  pursuance  of  its  colonization  laws,  of  speci- 
fied quantities  within  exterior  boundaries  embracing  a 
larger  area,  passed  to  the  grantees  a  present  and  immed- 
iate interest  in  the  quantity  designated  to  be  afterwards 
surveyed  and  laid  off  by  the  government  of  the  United 
States  within  those  boundaries 22 

THE  WHEELING  AND  BELMONT  BRIDGE  COM- 
PANY v.  THE  WHEELING  BRIDGE  COMPANY, 

(138  U.  S.  287.) 

When  the  highest  court  of  a  State  holds  a  judgment  of  an 
inferior  court  of  that  State  to  be  final,  the  Supreme  Court 
of  the  United  States  cannot  consider  it  in  any  other 
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light  in  exercising  its  appellate  jurisdiction.  A  ferry 
connecting  Wheeling  with  Wheeling  Island  was  licensed 
at  an  early  day  in  Virginia.  Subsequently  a  general 
law  of  that  State  prohibited  the  courts  of  the  different 
counties  from  licensing  a  ferry  within  half  a  mile  in  a 
direct  line  from  an  established  ferry.  In  1847  the  de- 
fendant purchased  the  ferry  and  its  rights.  Held:  (1.) 
That  the  general  law  of  Virginia  had  in  it  nothing  in 
the  nature  of  a  contract.  (2.)  That  the  transfer  of  the 
existing  rights  from  the  vendor  to  the  vendee  added 
nothing  to  them  ..................................................  23 

THE    WISCONSIN    CENTRAL    RAILROAD    COM- 

PANY v.  PRICE  COUNTY,  (133  U.  S.  496.) 
No  State  has  power  to  tax  the  property  of  the  United  States 
within  its  limits.  Where  Congress  has  prescribed  con- 
ditions upon  which  portions  of  the  public  domain  may 
be  alienated,  and  has  provided  that  upon  the  perform- 
ance of  the  conditions  a  patent  shall  issue  to  the  donee 
or  purchaser,  and  all  such  conditions  have  been  com- 
plied with,  and  the  tract  to  be  alienated  is  distinctly 
denned,  and  nothing  remains  but  to  issue  the  patent, 
then  the  donee  or  purchaser  is  to  be  treated  as  the  bene- 
ficial owner  of  the  land,  holding  it  as  his  own  property, 
subject  to  State  and  local  taxation  ;  but  when  an  official 
executive  act,  prescribed  by  law,  remains  to  be  done 
before  the  tract  can  be  distinctly  denned,  and  before  a 
patent  can  issue,  the  legal  and  equitable  titles  remain  in 
the  United  States,  and  the  land  is  not  subject  to  local 
taxation  ............................................................  24 

VAN  WYCK  v.  KNEVALS,  (106  U.  S.  360,  -  .) 

Subject  to  the  exceptions  therein  mentioned,  the  act  of 
July  23,  1866,  c.  212,  granted,  for  the  use  and  benefit  . 
of  the  St.  Joseph  and  Denver  City  Railroad  Company, 
the  odd-numbered  sections  of  public  land  within  a  pre- 
scribed distance  on  each  side  of  the  proposed  road.  The 
company  duly  filed  in  the  office  of  the  Secretary  of  the 
Interior  a  map  showing  the  definite  location  of  the  line 


,. 
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No.  of 
Pamphlet. 

of  the  road.  Held,  that  the  grant  was  in  prcesenti,  and 
attached  to  those  sections  as  soon  as  the  map  was  so  filed. 
No  valid  adverse  right  or  title  to  any  part  of  them  could 
be  acquired  by  a  subsequent  settlement  or  entry 25 

WflARTON  v.  WISE.  (Opinion  delivered  April  23, 1894.) 
The  controversy  between  Virginia  and  Maryland  as  to  the 
exclusive  right  of  Virginia  to  the  oyster  beds  in  Poco- 
moke  Sound,  within  her  limits.  The  construction  and 
effect  of  the  compact  of  1785  between  those  States  con- 
sidered   26 


Cases  in  which  opinions  were  delivered  by  Mr.  Justice  Field, 
but  not  being  in  pamphlet  form  are  not  included  within  these 
volumes. 
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APPENDIX. 


An  Index  of  the  cases  in  which  opinions  are  contained  in  the 
six  volumes. 

A  General  Index  of  the  subjects  involved  in  the  opinions. 
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Whenever  there  is  great  weakness  of  mind  arising  from  age,  sickness, 
or  any  other  cause  in  a  person  executing  a  conveyance  of  land, 
though  not  amounting  to  absolute  disqualification,  and  the  con- 
sideration given  for  the  property  is  grossly  inadequate,  a  court  of 
equity  will,  upon  proper  and  seasonable  application  of  the  injured 
party,  or  his  representatives  or  heirs,  interfere  and  set  the  con- 
veyance aside. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  OOURT 

IN 

ALLORE  v.  JEWELL, 

DELIVERED   BY 

MR.  JUSTICE  KIELD, 

At  October  lerm,  1876* 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Michigan. 

The  facts  are  stated  in  the  Opinion  of  the  Court. 

Mr.  Alfred  Russell,  for  the  appellant. 

Mr.  A.  B.  Maynard,  contra. 

Mr.  Justice  Field  delivered  the  opinion. 

This  is  a   suit    brought  by  the   heir-at-law  of  Marie 
Genevieve  Thibault,  late  of  Detroit,  Michigan,  to  cancel 

*  Reported  in  94  U.  S.  506. 


a  conveyance  of  land  alleged  to  have  been  obtained  from 
her  a  few  weeks  before  her  death,  when  from  her  condi- 
tion she  was  incapable  of  understanding  the  nature  and 
effect  of  the  transaction.  » 

The  deceased  died  at  Detroit  on  the  4th  of  February, 
1864,  intestate,  leaving  the  complainant  her  sole  surviving 
heir-at-law.  For  many  years  previous  to  her  death,  and 
until  the  execution  of  the  conveyance  to  the  defendant, 
she  was  seized  in  fee  of  the  land  in  controversy,  situated 
in  that  city,  which  she  occupied  as  a  homestead.  In 
November,  1863,  the  defendant  obtained  from  her  a  con- 
veyance of  this  property.  A  copy  of  the  conveyance  is 
set  forth  in  the  bill.  It  contains  covenants  of  seizin  and 
warranty  by  the  grantor,  and  immediately  following  them 
an  agreement  by  the  defendant  to  pay  her  two  hundred 
and  fifty  dollars  upon  the  delivery  of  the  instrument ;  an 
annuity  of  five  hundred  dollars,  all  her  physician's  bills 
during  her  life,  the  taxes  on  the  property  for  that  year, 
and  all  subsequent  taxes  during  her  life ;  also,  that  she 
should  have  the  use  and  occupation  of  the  house  until 
the  spring  of  1864,  or  that  he  would  pay  the  rent  of  such 
other  house  as  she  might  occupy  until  then.  The  property 
was  then  worth,  according  to  the  testimony  in  the  case, 
between  six  and  eight  thousand  dollars.  The  deceased 
was  at  that  time  between  sixty  and  seventy  years  of  age, 
and  was  confined  to  her  house  "by  sickness,  from  which 
she  never  recovered.  She  lived  alone  in  a  state  of  great 
degradation,  and  was  without  regular  attendance  in  her 
sickness.  There  were  no  persons  present  with  her  at  the 
execution  of  the  conveyance,  except  the  defendant,  his 
agent  and  his  attorney.  The  two  hundred  and  fifty 
dollars  stipulated  were  paid,  but  no  other  payment  was 
ever  made  to  her ;  she  died  a  few  weeks  afterwards. 

As  ground  for  canceling  this  conveyance  the  complain- 
ant alleges  that  the  deceased,  during  the  last  few  years  of 
her  life,  was  afflicted  with  lunacy  or  chronic  insanity,  and 


was  so  infirm  as  to  be  incapable  of  transacting  any  busi- 
ness of  importance  ;  that  her  last  sickness  aggravated  her 
insanity,,  greatly  weakened  her  mental  faculties,  and  still 
more  disqualified  her  for  business ;  that  the  defendant 
and  his  agent  knew  of  her  infirmity,  and  that  there  was 
no  reasonable  prospect  of  her  recovery  from  her  sickness, 
or  of  her  long  surviving,  when  the  conveyance  was  taken  ; 
that  she  did  not  understand  the  nature  of  the  instrument; 
and  that  it  was  obtained  for  an  insignificant  considera- 
tion and  in  a  clandestine  manner,  without  her  having 
any  independent  advice. 

These  allegations  the  defendant  controverts,  and  avers 
that  the  conveyance  was  taken  upon  a  prpposition  of  the 
deceased ;  that  at  the  date  of  its  execution  she  was  in  the 
full  possession  of  her  mental  faculties,  appreciated  the 
value  of  the  property,  and  was  capable  of  contracting 
with  reference  to  it,  and  of  selling  or  otherwise  dealing 
with  it ;  that  since  her  death  he  has  occupied  the  pre- 
mises, and  made  permanent  improvements  to  the  value 
of  seven  thousand  dollars,  and  that  the  complainant 
never  gave  him  notice  of  any  claim  to  the  property  until 
the  commencement  of  this  suit. 

The  question  presented  for  determination  is  whether 
the  deceased,  at  the  time  she  executed  the  conveyance  in 
question,  possessed  sufficient  intelligence  to  understand 
fully  the  nature  and  effect  of  the  transaction ;  and  if  so, 
whether  the  conveyance  was  executed  under  such  cir- 
cumstances as  that  it  ought  to  be  upheld,  or  as  would 
justify  the  interference  of  equity  for  its  cancellation. 

Numerous  witnesses  were  examined  in  the  case  and  a 
large  amount  of  testimony  was  taken.  This  testimony 
has  been  carefully  analyzed  by  the  defendant's  counsel, 
and  it  must  be  admitted  that  the  facts  detailed  by  any 
one  witness  with  reference  to  the  condition  of  the  deceased 
previous  to  her  last  illness,  considered  separately  and 
apart  from  the  statements  of  the  others,  do  not  show  in- 


capacity  to  transact  business  on  her  part,  nor  establish 
insanity  either  continued  or  temporary.  And  yet  when 
all  the  facts  stated  by  the  different  witnesses  are  taken 
together,  one  is  led  irresistibly  by  their  combined  effect 
to  the  conclusion,  that  if  the  deceased  was  not  afflicted 
with  insanity  for  some  years  before  her  death,  her  mind 
wandered  so  near  the  line  which  divides  sanity  from 
insanity  as  to  render  any  important  business  transaction 
with  her  of  doubtful  propriety,  and  to  justify  a  careful 
scrutiny  into  its  fairness. 

Thus,  some  of  the  witnesses  speak  of  the  deceased  as 
having  low  and  filthy  habits;  of  her  being  so  imperfectly 
clad  as  at  times  to  'expose  immodestly  portions  of  her 
person;  of  her  eating  with  her  fingers  and  having 
vermin  on  her  body.  Some  of  them  testify  to  her  be- 
lieving in  dreams,  and  her  imagining  she  could  see 
ghosts  and  spirits  around  her  room,  and  her  claiming  to 
talk  with  them;  to  her  being  incoherent  in  her  conver- 
sation, passing  suddenly  and  without  cause  from  one 
subject  to  another;  to  her  using  vulgar  and  profane  lan- 
guage; to  her  making  immodest  gestures;  to  her  talking 
strangely  and  making  singular  motions  and  gestures  in 
her  neighbors'  houses  and  in  the  streets.  Other  witness- 
es testify  to  further  peculiarities  of  life,  manner,  and  con- 
duct; but  none  of  the  peculiarities  mentioned  considered 
singly  show  a  want  of  capacity  to  transact  business. 
Instances  will  readily  occur  to  every  one  where  some  of 
them  have  been  exhibited  by  persons  possessing  good 
judgment  in  the  management  and  disposition  of  property. 
But  when  all  the  peculiarities  mentioned,  of  life,  conduct, 
and  language,  are  found  in  the  same  person,  they  create 
a  strong  impression  that  his  mind  is  not  entirely  sound ; 
and  all  transactions  relating  to  his  property  will  be  nar- 
rowly scanned  by  a  court  of  equity  whenever  brought 
under  its  cognizance. 

The  condition  of  the  deceased  was  not  improved  dur- 


ing  her  last  sickness.  The  testimony  of  her  attending 
physician  leads  to  the  conclusion  that  her  mental  infir- 
mities were  aggravated  by  it.  He  states  that  he  had 
studied  her  disease  and  for  many  years  had  considered 
her  partially  insane,  and  that  in  his  opinion  she  was  not 
competent  in  November,  1863,  during  her  last  sickness, 
to  understand  'a  document  like  the  instrument  executed. 
The  physician  also  testifies  that  during  this  month  he 
informed  one  Dolsen,  who  had  inquired  of  the  condition 
and  health  of  the  deceased,  and  had  stated  that  efforts 
had  been  made  to  purchase  her  property,  that  in  his 
opinion  she  could  not  survive  her  sickness,  and  that  she 
was  not  in  a  condition  to  make  any  sale  of  the  property 
"in  a  right  way." 

This  Dolsen  had  at  one  time  owned  and  managed  a 
tannery  adjoining  the  home  of  the  deceased,  which  he 
sold  to  the  defendant.  After  the  sale  he  carried  on  the 
business  as  the  defendant's  agent.  Through  him  the 
transaction  for  the  purchase  of  the  property  was  conduct- 
ed. The  deceased  understood  English  imperfectly,  and 
Dolsen  undertook  to  explain  to  her  in  French  the  con- 
tents of  the  paper  she  executed.  Some  attempt  is  made 
to  show  that  he  acted  as  her  agent,  but  this  is  evidently 
an  afterthought.  He  was  in  the  employment  of  the  de- 
fendant, had  charge  of  his  business,  and  had  often  talked 
with  him  about  securing  the  property,  and  in  his  interest 
he  acted  throughout.  If  the  deceased  was  not  in  a  con- 
dition to  dispose  of  the  property,  she  was  not  in  a  con- 
dition to  appoint  an  agent  for  that  purpose. 

The  defendant  himself  states  that  he  had  seen  the  de- 
ceased for  years,  and  knew  that  she  was  eccentric,  queer, 
and  penurious.  It  is  hardly  credible  that,  during  those 
years,  carrying  on  business  within  a  few  yards  of  her 
house,  he  had  not  heard  that  her  mind  was  unsettled ; 
or,  at  least,  had  not  inferred  that  such  was  the  fact  from 
what  he  saw  of  her  conduct.  Be  that  as  it  may,  Dolsen 's 


6 

knowledge  was  his  knowledge,  and  when  he  covenanted 
to  pay  the  annuity,  some  inquiry  must  have  been  had  as 
to  the  probable  duration  of  the  payments.  Such  cove- 
nants are  not  often  made  without  inquiries  of  that  nature, 
and  to  Dolsen  he  must  have  looked  for  information,  for  he 
states  that  he  conversed  with  no  one  else  about  the  pur- 
chase. With  him  and  with  his  attorney  he  went  to  the 
house  of  the  deceased  and  there  witnessed  the  miserable 
condition  in  which  she  lived,  and  he  states  that  he  won- 
dered how  anybody  could  live  in  such  a  place,  and  that  he 
told  Dolsen  to  get  her  a  bed  and  some  clothing.  Dolsen 
had  previously  informed  him  that  she  would  not  sell  the 
property ;  yet  he  took  a  conveyance  from  her  at  a  con- 
sideration which,  under  the  circumstances,  with  a  certainty 
almost  of  her  speedy  decease,  was  an  insignificant  one 
compared  with  the  value  of  the  property. 

In  view  of  the  circumstances  stated  we  are  not  satisfied 
that  the  deceased  was,  at  the  time  she  executed  the  con- 
veyance, capable  of  comprehending  fully  the  nature  and 
effect  of  the  transaction.  She  was  in  a  state  of  physical 
prostration ;  and  from  that  cause,  and  her  previous  in- 
firmities, aggravated  by  her  sickness,  her  intellect  was 
greatly  enfeebled  ;  and,  if  not  disqualified,  she  was  unfitted 
to  attend  to  business  of  such  importance  as  the  disposition 
of  her  entire  property  and  the  securing  of  an  annuity  for 
life.  Certain  it  is  that  in  negotiating  for  the  disposition 
of  the  property  she  stood,  in  her  sickness  and  infirmities, 
on  no  terms  of  equality  with  the  defendant,  who,  with  his 
attorney  and  agent,  met  her  alone  in  her  hovel  to  obtain 
the  conveyance. 

It  is  not  necessary,  in  order  to  secure  the  aid  of  equity, 
to  prove  that  the  deceased  was  at  the  time  insane,  or  in 
such  a  state  of  mental  imbecility  as  to  render  her  entirely 
incapable  of  executing  a  valid  deed.  It  is  sufficient  to 
show  that,  from  her  sickness  and  infirmities,  she  was  at 
the  time  in  a  condition  of  great  mental  weakness,  and 


that  there  was  gross  inadequacy  of  consideration  for  the 
conveyance.  From  these  circumstances,  imposition  or 
undue  influence  will  be  inferred.  In  the  case  of  Harding 
v.  Wheaton,  reported  in  the  2d  of  Mason,  a  conveyance 
executed  by  one  to  his  son-in-law,  for  a  nominal  considera- 
tion, and  upon  a  verbal  arrrangement  that  it  should  be 
considered  as  a  trust  for  the  maintenance  of  the  grantor, 
and  after  his  death  for  the  benefit  of  his  heirs,  was  after 
his  death  set  aside,  except  as  security  for  actual  advances 
and  charges,  upon  application  of  his  heirs,  on  the  ground 
that  it  was  obtained  from  him  when  his  mind  was  en- 
feebled by  age  and  other  causes.  "Extreme  weakness/' 
said  Mr.  Justice  Story  in  deciding  the  case,"  will  raise  an 
almost  necessary  presumption  of  imposition,  even  when 
it  stops  short  of  legal  incapacity;  and  though  a  contract, 
in  the  ordinary  course  of  things  reasonably  made  with 
such  a  person  might  be  admitted  to  stand,  yet  if  it  should 
appear  to  be  of  such  a  nature  as  that  such  a  person  could 
not  be  capable  of  measuring  its  extent  or  importance,  its 
reasonableness  or  its  value  fully  and  fairly,  it  can  not  be 
that  the  law  is  so  much  at  variance  with  common  sense 
as  to  uphold  it."  The  case  subsequently  came  before  this 
court,  and  in  deciding  it,  Mr.  Chief  Justice  Marshall, 
speaking  of  this  and,  it  would  seem,  of  other  deeds  exe- 
cuted by  the  deceased,  said :  "  If  these  deeds  were  obtained 
by  the  exercise  of  undue  influence  over  a  man  whose 
mind  had  ceased  to  be  the  safe  guide  of  his  actions,  it  is 
against  conscience  for  him  who  has  obtained  them  to 
derive  any  advantage  from  them.  It  is  the  peculiar 
province  of  a  court  of  conscience  to  set  them  aside.  That 
a  court  of  equity  will  interpose  in  such  a  case  is  among 
its  best  settled  principles."  Harding  v.  Handy,  11  Whea- 
ton, 125. 

The  same  doctrine  is  announced  in  adjudged  cases 
almost  without  number ;  and  it  may  be  stated  as  settled 
law  that  whenever  there  is  great  weakness  of  mind  in  a 
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person  executing  a  conveyance  of  land,  arising  from  age, 
sickness,  or  any  other  cause,  though  not  amounting  to 
absolute  disqualification,  and  the  consideration  given  for 
the  property  is  grossly  inadequate,  a  court  of  equity  will, 
upon  proper  and  seasonable  application  of  the  injured 
party,  or  his  representatives  or  heirs,  interfere  and  set  the 
conveyance  aside.  And  the  present  case  comes  directly 
within  this  principle. 

In  the  recent  case  of  Kempson  v.  Ashbee  (10  Chancery 
Appeal  Cases,  15),  decided  in  the  Court  of  Appeal  in 
Chancery  in  England,  two  bonds  executed  by  a  young 
woman,  living  at  the  time  with  her  mother  and  step- 
father,— one  at  the  age  of  twenty-one,  as  surety  for  her 
step-father's  debt,  and  the  other,  at  the  age  of  twenty-nine, 
to  secure  the  amount  of  a  judgment  recovered  on  the  first 
bond — were  set  aside  as  against  her,  on  the  ground  that 
she  had  acted  in  the  transaction  without  independent 
advice;  one  of  the  justices  observing  that  the  court  had 
endeavored  to  prevent  persons  subject  to  influence,  from 
being  induced  to  enter  into  transactions  without  advice  of 
that  kind.  The  principle  upon  which  the  court  acts  in 
such  cases,  of  protecting  the  weak  and  dependent,  may 
always  be  invoked  on  behalf  of  persons  in  the  situation 
of  the  deceased  spinster  in  this  case,  of  doubtful  sanity, 
living  entirely  by  herself,  without  friends  to  take  care  of 
her,  and  confined  to  her  house  by  sickness.  As  well  on 
this  ground,  as  on  the  ground  of  weakness  of  mind  and 
gross  inadequacy  of  consideration,  we  think  the  case  a 
proper  one  for  the  interference  of  equity ;  and  that  a 
cancellation  of  the  deed  should  be  decreed. 

The  objection  of  the  lapse  of  time,  six  years,  before 
bringing  the  suit,  cannot  avail  the  defendant.  If  during 
this  time,  from  the  death  of  witnesses  or  other  causes,  a 
full  presentation  of  the  facts  of  the  case  had  become  im- 
possible there  might  be  force  in  the  objection.  But  as 
there  has  been  no  change  in  this  respect  to  the  injury  of 
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the  defendant,  it  does  not  lie  in  his  mouth,  after  having 
in  the  manner  stated  obtained  the  property  of  the  deceased, 
to  complain  that  her  heir  did  not  sooner  bring  suit 
against  him  to  compel  its  surrender.  There  is  no  statu- 
tory bar  in  the  case.  The  improvements  made  have  not 
cost  more  than  the  amount  which  a  reasonable  rent  of 
the  property  would  have  produced,  and  the  complainant, 
as  we  understand,  does  not  object  to  allow  the  defendant 
credit  for  them.  And  as  to  the  small  amount  paid  on 
the  execution  of  the  conveyance,  it  is  sufficient  to  observe, 
that  the  complainant  received  from  the  administrator  of 
the  deceased's  estate  only  one  hundred  and  thirteen  dol- 
lars and  forty-two  cents,  and  there  is  no  evidence  that  he 
ever  knew  that  this  sum  constituted  any  portion  of  the 
money  obtained  from  the  defendant.  A  decree  must, 
therefore,  be  entered  for  a  cancellation  of  the  deed  of  the 
deceased  and  a  surrender  of  the  property  to  the  complain- 
ant, but  without  any  accounting  for  back  rents,  the  im- 
provements being  taken  as  an  equivalent  for  them. 
The  decree  of  the  court  below  is  reversed  and  the  cause  remanded 
with  directions  to  enter  a  decree  as  thus  stated. 


The  power  of  taxation  of  a  State  is  limited  to  persons,  property  and 
business  within  her  jurisdiction.  The  tax  laws  of  a  State  can  have 
no  extra-territorial  operation ;  nor  can  any  law  of  a  State  incon- 
sistent with  the  terms  of  a  contract,  made  with  or  payable  to  par- 
ties out  of  a  State,  have  any  effect  upon  the  contract  while  it  is  in 
the  hands  of  such  parties  or  other  non-residents  of  the  State. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

CASE  OF  THE   STATE    TAX  ON    FOREIGN-HELD   BONDS, 

[RAILROAD    COMPANY   v.    PENNSYLVANIA] 
DELIVERED    BY 

NlF*.   JUSTICE   KlELD, 

At  December  Term,  187*2* 


Error  to  the  Supreme  Court  of  Pennsylvania;  the  case 
being  thus: 

The  plaintiff  in  error,  in  this  case,  the  Cleveland, 
Painesville,  and  Ashtabula  Railroad  Company,  was  in- 
corporated by  an  act  of  the  legislature  of  Ohio,  passed 
in  1848,  and  authorized  to  construct  a  railroad  from  the 
city  of  Cleveland,  in  that  State,  to  the  line  of  the  State 
of  Pennsylvania,  Under  this  act  and  its  supplement, 
passed  in  1850,  the  road  was  constructed.  By  an  act  of 
the  legislature  of  Pennsylvania,  passed  in  1854,  the  com- 

*  Reported  in  15  Wall.  300. 


pany  was  authorized  to  construct  a  railroad  from  the 
city  of  Erie,  in  that  State,  to  the  State  line  of  Ohio,  so  as 
to  connect  with  this  road  from  Cleveland,  and  also  to 
purchase  a  railroad  already  constructed  between  those 
points.  This  grant  of  authority  was  subject  to  various 
conditions,  which  the  company  accepted,  and  under  its 
provisions  the  road  between  the  points  designated  was 
constructed,  or  the  one  already  constructed  was  pur-, 
chased,  and  connected  with  the  road  from  Cleveland,  so 
that  the  two  roads  together  formed  one  continuous  line 
between  the  cities  of  Cleveland  and  Erie.  The  whole 
road  between  those  places  was  ninety -five  and  a  half  miles 
in  length,  of  which  twenty-five  miles  and  a  half  were 
situated  in  the  State  of  Pennsylvania,  and  the  rest, 
seventy  miles,  were  situated  in  the  State  of  Ohio.  The 
company,  so  far  as  it  acted  in  Pennsylvania  under  the 
authority  of  the  act  of  her  legislature,  has  been  held  by 
her  courts  to  be  a  separate  corporation  of  that  State,  and 
as  such  subject  to  her  laws  for  the  taxation  of  incorpo- 
rated companies.  (29  Pennsylvania  State,  781.)  But 
there  was  only  one  board  of  Directors  who  managed  the 
affairs  of  both  companies  as  one  company,  and  had  the 
entire  control  of  the  whole  road  between  Cleveland  and 
Erie. 

In  1868  the  funded  debt  of  the  company  amounted  to 
$2,500,000  and  was  in  bonds  of  the  company  secured  by 
three  mortgages,  one  for  $500,000,  made  in  1854,  one  for 
$1,000,000,  made  in  1859,  and  one  for  $1,000,000,  made 
in  1867.  Each  of  the  mortgages  was  executed  upon  the 
entire  road,  from  Erie,  in  Pennsylvania,  to  Cleveland,  in 
Ohio,  including  the  right  of  way  and  all  the  buildings 
and  other  property  of  every  kind  connected  with  the 
road.  The  principal  and  interest  of  the  bonds  first  issued 
were  payable  in  the  cit}^  of  Philadelphia;  the  principal 
and  interest  of  the  other  bonds  were  payable  in  the  city 
of  New  York.  All  the  bonds  were  executed  and  deliv- 


ered  in  Cleveland,  Ohio,  and  nearly  all  of  them  were 
issued  to,  and  have  been  ever  since  held  and  owned  by 
non-residents  of  Pennsylvania  and  citizens  of  other 
States.  The  interest  was  at  7  per  cent. 

On  the  1st  of  May,  1868,  the  legislature  of  the  State 
of  Pennsylvania  passed  an  act  entitled  "An  act  to  revise, 
amend,  and  consolidate  the  several  laws  taxing  corpora- 
tions, brokers,  and  bankers " ;  the  eleventh  section  of 
which  provided  as  follows: 

"The  president,  treasurer,  or  cashier  of  every  com- 
pany, except  banks  or  savings  institutions,  incorporated 
under  the  laws  of  this  Commonwealth,  doing  business  in 
this  State,  which  pays  interest  to  its  bondholders  or  other 
creditors,  shall,  before  the  payment  of  the  same,  retain 
from  said  bondholders  or  creditors,  a  tax  of  five  per 
centum  upon  every  dollar  of  interest  paid  as  aforesaid; 
and  shall  pay  over  the  same  semi-annually,  on  the  first 
days  of  July  and  January  in  each  and  every  year,  to  the 
State  treasurer  for  the  use  of  the  Commonwealth;  and 
every  president,  treasurer,  or  cashier  as  aforesaid  shall 
annually,  on  the  thirty-first  day  of  each  December,  or 
within  thirty  days,  thereafter,  report  to  the  auditor-gen- 
eral, under  oath  or  affirmation,  stating  the  entire  amount 
of  interest  paid  by  said  corporation  to  said  creditors 
during  the  year  ending  on  that  day ;  and  thereupon  the 
auditor-general  and  State  treasurer  shall  proceed  to  settle 
an  account  with  said  corporation  as  other  accounts  are 
now  settled  by  law." 

The  treasurer  of  the  company,  under  this  act,  made  a 
report  in  May,  1869,  showing  that  during  the  previous 
year  the  company  had  paid  interest  on  its  funded  debt  of 
$2,500,000,  at  the  rate  of  7  per  cent,  amounting  to 
$175,000.  Upon  this  report  the  auditor-general  and 
State  treasurer  "settled  an  account"  against  the  com- 
pany, finding  that  it  owed  to  the  State  the  sum  of 
$2,336.50  for  the  tax  on  the  interest  which  the  company 
had  paid. 

In  reaching  this  conclusion  these  officers  a: 
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the  interest  upon  the  debt  owing  by  the  company  accord- 
ing to  the  length  of  the  road,  assigning  to  the  part  in 
the  State  of  Pennsylvania  an  amount  in  proportion  to 
the  whole  indebtedness  which  that  part  bears  to  the 
whole  road.  There  was  no  law,  however,  in  existence  at 
the  time  directing  or  authorizing  this  proceeding. 

From  the  settlement  thus  made  the  company  appealed, 
under  the  law  of  the  State,  to  the  Court  of  Common 
Pleas  of  one  of  her  counties,  specifying  various  objec- 
tions to  the  settlement,  and  among  others  substantially 
the  following: 

That  the  greater  portion  of  the  bonds  of  the  company 
having  been  issued  upon  loans  made  and  payable  out  of 
the  State,  to  non-residents  of  Pennsylvania,  citizens  of 
other  States,  and  being  held  by  them,  the  act  in  question, 
in  authorizing  the  tax  upon  the  interest  stipulated  in  the 
'bonds,  so  far  as  it  applied  to  the  bonds  thus  issued  and 
held,  impaired  the  obligation  of  the  contracts  between 
the  bondholders  and  the  company,  and  is  therefore  re- 
pugnant to  the  Constitution  of  the  United  States,  and 
void. 

The  contest  in  the  Court  of  Common  Pleas  took  the 
form  of  a  regular  judicial  proceeding,  a  declaration 
having  been  filed  by  the  attorney-general  on  behalf  of 
the  State  against  the  company  as  for  a  debt,  and  the  com- 
pany having  joined  issue  by  a  plea  of  non-assumpsit  and 
payment.  The  Common  Pleas  sustained  the  validity  of 
the  alleged  tax  against  the  objections  of  the  company, 
and  verdict  and  judgment  passed  in  favor  of  the  State. 
On  error  to  the  Supreme  Court  of  the  State  the  judg- 
ment was  affirmed,  and  the  case  was  taken  to  the  Su- 
preme Court  of  the  United  States  for  review  under  the 
second  section  of  the  amendatory  Judiciary  Act  of  1867. 

Messrs.  Go  wen  and  Simonton,  for  plaintiff  in  error. 
Messrs.  Brewster  and  Newlin,  contra. 
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Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  question  presented  in  this  case  for  our  determina- 
tion is  whether  the  eleventh  section  of  the  act  of  Pennsyl- 
vania of  May,  1868,  so  far  as  it  applies  to  the  interest  on 
bonds  of  the  railroad  company,  made  and  payable  out  of 
the  State,  issued  to  and  held  by  non-residents  of  the 
State,  citizens  of  other  States,  is  a  valid  and  constitutional 
exercise  of  the  taxing  power  of  the  State,  or  whether  it 
is  an  interference,  under  the  name  of  a  tax,  with  the 
obligation  of  the  contracts  between  the  non-resident 
bondholders  and  the  corporation.  If  it  be  the  former, 
this  court  cannot  arrest  the  judgment  of  the  State  court; 
if  it  be  the  latter,  the  alleged  tax  is  illegal,  and  its  en- 
forcement can  be  restrained. 

The  case  before  us  is  similar  in  its  essential  particulars 
to  that  of  The  Railroad  Company  v.  Jackson,  reported  in 
7th  Wallace.  There,  as  here,  the  company  was  incor- 
porated by  the  legislatures  of  two  States,  Pennsylvania 
and  Maryland,  under  the  same  name,  and  its  road  ex- 
tended in  a  continuous  line  from  Baltimore  in  one  State 
to  Sunbury  in  the  other.  And  the  company  had  issued 
bonds  for  a  large  amount,  drawing  interest,  and  executed 
a  mortgage  for  their  security  upon  its  entire  road,  its 
franchises  and  fixtures,  including  the  portion  lying  in 
both  States.  Coupons  for  the  different  instalments  of 
interest  were  attached  to  each  bond.  There  was  no  ap- 
portionment of  the  bonds  to  any  part  of  the  road  lying 
in  either  State.  The  whole  road  was  bound  for  each 
bond.  The  law  of  Pennsylvania,  as  it  then  existed,  im- 
posed a  tax  on  money  owing  by  solvent  debtors  of  three 
mills  on  the  dollar  of  the  principal,  payable  out  of  the 
interest.  An  alien  resident  in  Ireland  was  the  holder  of 
some  of  the  bonds  of  the  railroad  company,  and  when 
he  presented  his  coupons  for  the  interest  due  thereon,  the 
company  claimed  the  right  to  deduct  the  tax  imposed  by 
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the  law  of  Pennsylvania,  and  also  an  alleged  tax  to  the 
United  States.  The  non-resident  refused  to  accept  the 
interest  with  these  deductions,  and  brought  suit  for  the 
whole  amount  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland.  That  court,  the  chief  jus- 
tice presiding,  instructed  the  jury  that  if  the  plaintiff, 
when  he  purchased  the  bonds,  was  a  British  subject,  resi- 
dent in  Ireland,  and  still  resided  there,  he  was  entitled  to 
recover  the  amount  of  the  coupons  without  deduction. 
The  verdict  and  judgment  were  in  accordance  with  this 
instruction,  and  the  case  was  brought  here  for  review. 

This  court  held  that  the  tax  under  the  law  of  Penn- 
sylvania could  not  be  sustained,  as  to  permit  its  deduction 
from  the  coupons  held  by  the  plaintiff  would  be  giving 
effect  to  the  acts  of  her  legislature  upon  property  and 
effects  lying  beyond  her  jurisdiction.  The  reasoning  by 
which  the  learned  justice,  who  delivered  the  opinion  of 
the  court,  reached  this  conclusion,  may  be  open,  perhaps, 
to  some  criticism.  It  is  not  perceived  how  the  fact  that 
the  mortgage  given  for  the  security  of  the  bonds  in  that 
case  covered  that  portion  of  the  road  which  extended 
into  Maryland  could  affect  the  liability  of  the  bonds  to 
taxation.  If  the  entire  road  upon  which  the  mortgage 
was  given  had  been  in  another  State,  and  the  bonds  had 
been  held  by  a  resident  of  Pennsylvania,  they  would 
have  been  taxable  under  her  laws  in  that  State.  It  was 
the  fact  that  the  bonds  were  held  by  a  non-resident  which 
justified  the  language  used,  that  to  permit  a  deduction  of 
the  tax  from  the  interest  would  be  giving  effect  to  the 
laws  of  Pennsylvania  upon  property  beyond  her  juris- 
diction, and  not  the  fact  assigned  by  the  learned  justice. 
The  decision  is,  nevertheless,  authority  for  the  doctrine 
that  property  lying  beyond  the  jurisdiction  of  the  State 
is  not  a  subject  upon  which  her  taxing  power  can  be 
legitimately  exercised.  Indeed,  it  would  seem  that  no 


adjudication  should  be  necessary  to  establish  so  obvious 
a  proposition. 

The  power  of  taxation,  however  vast  in  its  character 
and  searching  in  its  extent,  is  necessarily  limited  to  sub- 
jects within  the  jurisdiction  of  the  State.  These  subjects 
are  persons,  property,  and  business.  Whatever  form  tax- 
ation may  assume,  whether  as  duties,  imposts,  excises,  or 
licenses,  it  must  relate  to  one  of  these  subjects.  It  is  not 
possible  to  conceive  of  any  other,  though  as  applied  to 
them,  the  taxation  may  be  exercised  in  a  great  variety  of 
ways.  It  may  touch  property  in  every  shape,  in  its 
natural  condition,  in  its  manufactured  form,  and  in  its 
various  transmutations.  And  the  amount  of  the  tax- 
ation may  be  determined  by  the  value  of  the  property, 
or  its  use,  or  its  capacity,  or  its  productiveness.  It  may 
touch  business  in  the  almost  infinite  forms  in  which  it  is 
conducted,  in  professions,  in  commerce,  in  manufactures, 
and  in  transportation.  Unless  restrained  by  provisions 
of  the  Federal  Constitution,  the  power  of  the  State  as  to 
the  mode,  form,  and  extent  of  taxation  is  unlimited, 
where  the  subjects  to  which  it  applies  are  within  her 
jurisdiction. 

Corporations  may  be  taxed,  like  natural  persons,  upon 
their  property  and  business.  But  debts  owing  by  cor- 
porations, like  debts  owing  by  individuals,  are  not  prop- 
erty of  the  debtors  in  any  sense;  they  are  obligations  of 
the  debtors,  and  only  possess  value  in  the  hands  of  the 
creditors.  With  them  they  are  property,  and  in  their 
hands  they  may  be  taxed.  To  call  debts  property  of  the 
debtors  is  simply  to  misuse  terms.  All  the  property 
there  can  be  in  the  nature  of  things  in  debts  of  corpora- 
tions, belongs  to  the  creditors,  to  whom  they  are  payable, 
and  follows  their  domicile,  wherever  that  may  be.  Their 
debts  can  have  no  locality  separate  from  the  parties  to 
whom  they  are  due.  This  principle  might  be  stated  in 
many  different  ways,  and  supported  by  citations  from 
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numerous  adjudications,  but  n'o  number  of  authorities, 
and  no  forms  of  expression  could  add  anything  to  its 
obvious  truth,  which  is  recognized  upon  its  simple  state- 
ment. 

The  bonds  issued  by  the  railroad  company  in  this  case 
are  undoubtedly  property,  but  property  in  the  hands  of 
the  holders,  not  property  of  the  obligors.  So  far  as  they 
are  held  by  non-residents  of  the  State,  they  are  property 
beyond  the  jurisdiction  of  the  State.  The  law  which  re- 
quires the  treasurer  of  the  company  to  retain  five  per 
cent,  of  the  interest  due  to  the  non-resident  bondholder 
is  not,  therefore,  a  legitimate  exercise  of  the  taxing- 
power.  It  is  a  law  which  interferes  between  the  com- 
pany and  the  bondholder,  and  under  the  pretence  of 
levying  a  tax  commands  the  company  to  withhold  a  por- 
tion of  the  stipulated  interest  and  pay  it  over  to  the 
State.  It  is  a  law  which  thus  impairs  the  obligation  of 
the  contract  between  the  parties.  The  obligation  of  a 
contract  depends  upon  its  terms  and  the  means  which 
the  law  in  existence  at  the  time  affords  for  its  enforce- 
ment. A  law  which  alters  the  terms  of  a  contract  by 
imposing  new  conditions,  or  dispensing  with  those  ex- 
pressed, is  a  law  which  impairs  its  obligation,  for,  as 
stated  on  another  occasion,  such  a  law  relieves  the  par- 
ties from  the  moral  duty  of  performing  the  original 
stipulations  of  the  contract,  and  it  prevents  their  legal 
enforcement.  The  Act  of  Pennsylvania  of  May  1st,  1868, 
falls  within  this  description.  It  directs  the  treasurer  of 
every  incorporated  company  to  retain  from  the  interest 
stipulated  to  its  bondholders  five  per  cent,  upon  every 
dollar  and  pay  it  into  the  treasury  of  the  Commonwealth. 
It  thus  sanctions  and  commands  a  disregard  of  the  ex- 
press provisions  of  the  contract  between  the  company  and 
its  creditors.  It  is  only  one  of  many  cases  where,  under 
the  name  of  taxation,  an  oppressive  exaction  is  made 
without  constitutional  warrant,  amounting  to  little  less 
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than  an  arbitrary  seizure  of  private  property.  It  is,  in 
fact,  a  forced  contribution  levied  upon  property  held  in 
other  States,  where  it  is  subjected,  or  may  be  subjected, 
to  taxation  upon  an  estimate  of  its  full  value. 

The  case  of  Maltby  v.  The  Reading  and  Columbia  Rail- 
road Company,  decided  by  the  Supreme  Court  of  Penn- 
sylvania in  1866,  was  referred  to  by  the  Common  Pleas 
in  support  of  its  ruling,  and  is  relied  upon  by  counsel  in 
support  of  the  tax  in  question.  The  decision  in  that  case 
does  go  to  the  full  extent  claimed,  and  holds  that  bonds 
of  corporations  held  by  non-residents  are  taxable  in  that 
State.  But  it  is  evident  from  a  perusal  of  the  opinion  of 
the  court  that  the  decision  proceeded  upon  the  idea  that 
the  bond  of  the  non-resident  was  itself  property  in  the 
State  because  secured  by  a  mortgage  on  property  there. 
"  It  is  undoubtedly  true,"  said  the  court,  "  that  the  legis- 
lature of  Pennsylvania  cannot  impose  a  personal  tax 
upon  the  citizen  of  another  State,  but  the  constant  prac- 
tice is  to  tax  property  within  our  jurisdiction  which 
belongs  to  non-residents."  And  again  :  "  There  must  be 
jurisdiction  over  either  the  property  or  the  person  of  the 
owner,  else  the  power  cannot  be  exercised;  but  when  the 
property  is  within  our  jurisdiction,  and  enjoys  the  protec- 
tion of  our  State  government,  it  is  justly  taxable,  and  it 
is  of  no  moment  that  the  owner,  who  is  required  to  pay 
the  tax,  resides  elsewhere."  There  is  no  doubt  of  the 
correctness  of  these  views.  But  the  court  then  proceeds 
to  state  that  the  principle  of  taxation  as  the  correlative 
of  protection  is  as  applicable  to  a  non-resident  as  to  a 
resident;  that  the  loan  to  the  non-resident  is  made  valu- 
able by  the  franchises  which  the  company  derived  from 
the  Commonwealth,  and  as  an  investment  rests  upon 
State  authority,  and,  therefore,  ought  to  contribute  to  the 
support  of  the  State  government.  It  also  adds  that, 
though  the  loan  is  for  some  purposes  subject  to  the  law 
of  the  domicile  of  the  holder,  "yet,  in  a  very  high  sense," 
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it  is  also  property  in  Pennsylvania,  observing,  in  support 
of  this  position,  that  the  holder  of  a  bond  of  the  com- 
pany could  not  enforce  it  except  in  that  State,  and  that 
the  mortgage  given  for  its  security  was  upon  property 
and  franchises  within  her  jurisdiction.  The  amount  of 
all  which  is  this:  that  the  State  which  creates  and  pro- 
tects a  corporation  ought  to  have  the  right  to  tax  the 
loans  negotiated  by  it,  though  taken  and  held  by  non- 
residents, a  proposition  which  it  is  unnecessary  to  contro- 
vert. The  legality  of  a  tax  of  that  kind  would  not  be 
questioned  if  in  the  charter  of  the  company  the  imposi- 
tion of  the  tax  were  authorized,  and  in  the  bonds  of  the 
company,  or  its  certificates  of  loan,  the  liability  of  the 
loan  to  taxation  were  stated.  The  tax  in  that  case  would 
be  in  the  nature  of  a  license  tax  for  negotiating  the  loan, 
for  in  whatever  manner  made  payable  it  would  ulti- 
mately fall  on  the  company  as  a  condition  of  effecting 
the  loan,  and  parties  contracting  with  the  company 
would  provide  for  it  by  proper  stipulations  But  there 
is  nothing  in  the  observations  of  the  court,  nor  is  there 
anything  in  the  opinion,  which  shows  that  the  bond  of 
the  non-resident  was  property  in  the  State,  or  that  the 
non-resident  had  any  property  in  the  State  which  was 
subject  to  taxation  within  the  principle  laid  down  by  the 
court  itself,  which  we  have  cited. 

The  property  mortgaged  belonged  entirely  to  the  com- 
pany, and  so  far  as  it  was  situated  in  Pennsylvania  was 
taxable  there.  If  taxation  is  the  correlative  of  protec- 
tion, the  taxes  which  it  there  paid  were  the  correlative 
for  the  protection  which  it  there  received.  And  neither 
the  taxation  of  the  property,  nor  its  protection,  was  aug- 
mented or  diminished  by  the  fact  that  the  corporation 
was  in  debt  or  free  from  debt.  The  property  in  no  sense 
belonged  to  the  non-resident  bondholder  or  to  the  mort- 
gagee of  the  company.  The  mortgage  transferred  no 
title ;  it  created  only  a  lien  upon  the  property.  Though 
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in  form  a  conveyance,  it  was  both  at  law  and  in  equity  a 
mere  security  for  the  debt.  That  such  is  the  nature  of  a 
mortgage  in  Pennsylvania  has  been  frequently  ruled  by 
our  highest  court.  In  Witmer's  Appeal,  45  Pennsylvania 
State,  463,  the  court  said  :  "  The  mortgagee  has  no  estate 
in  the  land,  any  more  than  the  judgment  creditor.  Both 
have  liens  upon  it,  and  no  more  than  liens."  And  in 
that  State  all  possible  interests  in  lands,  whether  vested 
or  contingent,  are  subject  to  levy  and  sale  on  execution, 
yet  it  has  been  held,  on  the  ground  that  a  mortgagee  has 
no  estate  in  the  lands,  that  the  mortgaged  premises  can- 
not be  taken  in  execution  for  his  debt.  In  Rickert  v.  Ma- 
deira, 1  Rawle,  329,  the  court  said:  "A  mortgage  must 
be  considered  either  as  a  chose  in  action  or  as  giving 
title  to  the  land  and  vesting  a  real  interest  in  the  mort- 
gagee. In  the  latter  case  it  would  be  liable  to  execution; 
in  the  former  it  would  not,  as  it  would  fall  within  the 
same  reason  as  a  judgment  bond  or  simple  contract.  If 
we  should  consider  the  interest  of  the  mortgagee  as  a  real 
interest,  we  must  carry  the  principle  out  and  subject  it  to 
a  dower  and  to  the  lien  of  a  judgment ;  and  that  it  is  but 
a  chose  in  action,  a  mere  evidence  of  debt,  is  apparent 
from  the  whole  current  of  decisions."  (Wilson  v.  Shoen- 
berger's  Executors,  31  Pennsylvania  State,  295.) 

Such  being  the  character  of  a  mortgage  in  Pennsylva- 
nia, it  cannot  be  said,  as  was  justly  observed  by  counsel, 
that  the  non-resident  holder  and  owner  of  a  bond  secured 
by  a  mortgage  in  that  State  owns  any  real  estate  there. 
A  mortgage  being  there  a  mere  chose  in  action,  it  only 
confers  upon  the  holder,  or  the  party  for  whose  benefit 
the  mortgage  is  given,  a  right  to  proceed  against  the  prop- 
erty mortgaged,  upon  a  given  contingency,  to  enforce, 
by  its  sale,  the  payment  of  his  demand.  This  right  has 
no  locality  independent  of  the  party  in  whom  it  resides. 
It  may  undoubtedly  be  taxed  by  the  State  when  held  by 
a  resident  therein,  but  when  held  by  a  non-resident  it  is 
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as  much  beyond  the  jurisdiction  of  the  State  as  the  per- 
son of  the  owner. 

It  is  undoubtedly  true  that  the  actual  situs  of  personal 
property  which  has  a  visible  and  tangible  existence,  and 
not  the  domicile  of  its  owner,  will,  in  many  cases,  deter- 
mine the  State  in  which  it  may  be  taxed.  The  same 
thing  is  true  of  public  securities  consisting  of  State  bonds 
and  bonds  of  municipal  bodies,  and  circulating  notes  of 
banking  institutions;  the  former,  by  general  usage,  have 
acquired  the  character  of,  and  are  treated  as,  property  in 
the  place  where  they  are  found,  though  removed  from 
the  domicile  of  the  owner;  the  latter  are  treated  and 
pass  as  money  wherever  they  are.  But  other  personal 
property,  consisting  of  bonds,  mortgages,  and  debts  gen- 
erally, has  no  situs  independent  of  the  domicile  of  the 
owner,  and  certainly  can  have  none  where  the  instru- 
ments, as  in  the  present  case,  constituting  the  evidences 
of  debt,  are  not  separated  from  the  possession  of  the 
owners. 

Cases  were  cited  by  counsel  on  the  argument  from  the 
decisions  of  the  highest  courts  of  several  States  which 
accord'with  the  views  we  have  expressed.  In  Davenport 
v.  The  Mississippi  and  Missouri  Railroad  Company,  12 
Iowa,  539,  the  question  arose  before  the  Supreme  Court 
of  Iowa  whether  mortgages  on  property  in  that  State 
held  by  non-residents,  could  be  taxed  under  a  law  which 
provided  that  all  property,  real  and  personal,  within  the 
State,  with  certain  exceptions  not  material  to  the  present 
case,  should  be. subject  to  taxation,  and  the  court  said: 

"Both  in  law  and  equity  the  mortgagee  has  only  a 
chattel  interest.  It  is  true  that  the  situs  of  the  propert}^ 
mortgaged  is  within  the  jurisdiction  of  thg  State,  but, 
the  mortgage  itself  being  personal  property,  a  chose  in 
action,  attaches  to  the  person  of  the  owner.  It  is  agreed 
by  the  parties  that  the  owners  and  holders  of  the  mort- 
gages are  non-residents  of  the  State.  If  so,  and  the  prop- 
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erty  of  the  mortgage  attaches  to  the  person  of  the 
owner,  it  follows  that  these  mortgages  are  not  property 
within  the  State,  and  if  not  they  are  not  the  subject  of 
taxation." 

In  People  v.  Eastman,  25  California,  603,  the  question 
arose  before  the  Supreme  Court  of  California  whether  a 
judgment  of  record  in  Mariposa  County  upon  the  fore- 
closure of  a  mortgage  upon  property  situated  in  that 
county  could  be  taxed  there,  the  owner  of  the  judgment 
being  a  resident  of  San  Francisco,  and  the  law  of  Cali- 
fornia requiring  all  property  to  be  taxed  in  the  county 
where  situated ;  and  it  was  held  that  it  was  not  taxable 
there.  "The  mortgage,"  said  the  court,  "has  no  exist- 
ence independent  of  the  thing  secured  by  it;  a  payment 
of  the  debt  discharges  the  mortgage.  The  thing  secured 
is  intangible,  and  has  no  situs  distinct  and  apart  from  the 
residence  of  the  holder.  It  pertains  to  and  follows  the 
person.  The  same  debt  may,  at  the  same  time,  be 
secured  by  a  mortgage  upon  land  in  every  county  in  the 
State;  and  if  the  mere  fact  that  the  mortgage  exists  in  a 
particular  county  gives  the  property  in  the  mortgage  a 
situs  subjecting  it  to  taxation  in  that  county,  a  party, 
without  further  legislation,  might  be  called  upon  to  pay 
the  tax  several  times,  for  the  lien  for  taxes  attaches  at 
the  same  time  in  every  county  in  the  State,  and  the 
mortgage  in  one  county  may  be  a  different  one  from  that 
in  another,  although  the  debt  secured  is  the  same." 

Some  adjudications  in  the  Supreme  Court  of  Pennsyl- 
vania were  also  cited  on  the  argument,  which  appear  to 
recognize  doctrines  inconsistent  with  that  announced  in 
Maltby  v.  Reading  and  Columbia  Railroad  Company,  par- 
ticularly the  case  of  McKean  v.  The  County  of  Northampton, 
49  Pennsylvania  State,  519,  and  the  case  of  Short's  Estate, 
16  Id.  63,  but  we  do  not  deem  it  necessary  to  pursue  the 
matter  further.  We  are  clear  that  the  tax  cannot  be 
sustained;  that  the  bonds,  being  held  by  non-residents  of 
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the  State,  are  only  property  in  their  hands,  and  that  they 
are  thus  beyond  the  jurisdiction  of  the  taxing  power  of 
the  State.  Even  where  the  bonds  are  held  by  residents 
of  the  State  the  retention  by  the  company  of  a  portion 
of  the  stipulated  interest  can  only  be  sustained  as  a 
mode  of  collecting  a  tax  upon  that  species  of  property  in 
the  State.  When  the  property  is  out  of  the  State  there 
can  then  be  no  tax  upon  it  for  which  the  interest  can  be 
retained.  The  tax  laws  of  Pennsylvania  can  have  no 
extra-territorial  operation ;  nor  can  any  law  of  that  State 
inconsistent  with  the  terms  of  a  contract,  made  with  or 
payable  to  parties  out  of  the  State,  have  any  effect 
upon  the  contract  whilst  it  is  in  the  hands  of  such  par- 
ties or  other  non-residents.  The  extra-territorial  inva- 
lidity of  State  laws  discharging  a  debtor  from  his  con- 
tracts with  citizens  of  other  States,  even  though  made 
and  payable  in  the  State  after  the  passage  of  such  laws, 
has  been  judicially  determined  by  this  court.  (Ogden  v. 
Sounders,  12  Wheaton,  214;  Baldwin  v.  Hale,  1  Wall. 
223.)  A  like  invalidity  must,  on  similar  grounds,  attend 
State  legislation  which  seeks  to  change  the  obligation  of 
such  contracts  in  any  particular,  and  on  stronger  grounds 
where  the  contracts  are  made  and  payable  out  of  the 
State. 

Judgment  reversed,  and  the  cause  remanded  for  further 
proceedings, 

In  conformity  with  this  opinion. 
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The  general  principle  that  when  political  jurisdiction  and  legislative 
power  over  a  territory  are  transferred  from  one  sovereign  to  another, 
the  municipal  laws  of  the  territory  continue  in  force  until  abrogated 
by  the  new  sovereign,  is  applicable — as  to  territory  owned  by  the 
United  States,  the  exclusive  jurisdiction  of  which  is  ceded  to  them 
by  a  State  in  a  manner  not  provided  for  by  the  Constitution— to  so 
much  thereof  as  is  not  used  by  the  United  States  for  its  forts,  build- 
ings and  other  needful  public  purposes. 
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The  State  of  Kansas  ceded  to  the  United  States  exclusive  jurisdiction 
over  the  Fort  Leavenworth  Military  Reservation  within  that  State, 
then  and  previously  the  property  of  the  United  States.  At  the  time 
of  the  cession  a  State  law  was  in  force  in  Kansas  requiring  railroad 
companies  whose  road  was  not  inclosed  by  a  lawful  fence,  to  pay  to 
the  owners  of  all  animals  killed  or  wounded  by  the  engines  or  cars  of 
the  companies  the  full  value  of  the  animals  killed  and  the  full  damage 
to  those  wounded,  whether  the  killing  or  wounding  was  caused  by 
negligence  or  not.  Held,  That  this  act  remained  in  force  in  the  reser- 
vation after  the  cession. 

This  was  an  action  brought  by  the  defendant  in  error 
as  plaintiff,  to  recover  the  value  of  a  cow  killed    by  the 
*  Reported  in  114  U.  S.  542. 
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engine  and  cars  of  the  plaintiff  in  error.  Judgment  for 
the  plaintiff,  which  was  affirmed  by  the  Supreme  Court. 
The  facts  which  raise  the  Federal  question  are  stated  in 
the  opinion  of  the  court. 

Mr.  JUSTICE  FIELD  delivered  the  opinion. 

This  case  comes  here  from  the  Supreme  Court  of  the 
State  of  Kansas.  It  is  an  action  for  the  value  of  a  cow 
alleged  to  have  been  killed  by  the  engine  and  cars  of  the 
Chicago,  Eock  Island  and  Pacific  Railway  Company,  a 
corporation  doing  business  in  the  County  of  Leavenworth, 
in  that  State.  It  was  brought  in  a  State  District  Court, 
and  submitted  for  decision  upon  an  agreed  statement  of 
facts,  in  substance  as  follows  :  That  on  the  10th  of  Feb- 
ruary, 1881,  a  cow,  the  property  of  the  plaintiff,  of  the 
value  of  $25,  strayed  upon  the  railroad  of  the  defendant 
at  a  point  within  the  limits  of  the  Fort  Leavenworth  Mili- 
tary Reservation  in  that  county  and  State,  where  the  road 
was  not  enclosed  with  a  fence,  and  was  there  struck  and 
killed  by  a  train  passing  along  the  road ;  that  the  Reser- 
vation is  the  one  referred  to  in  the  act  of  the  Legislature 
of  the  State  of  February  22,  1875 ;  that  a  demand  upon 
the  defendant  for  the  $25  was  made  by  the  plaintiff  more 
than  thirty  days  before  the  action  was  brought ;  and  that, 
if  the  plaintiff  was  entitled  to  recover  attorney's  fees,  $20 
would  be  a  reasonable  fee. 

The  action  was  founded  upon  a  statute  of  Kansas  of 
March  9,  1874,  entitled  "An  Act  relating  to  killing  or 
wounding  stock  by  railroads,"  which  makes  every  railway 
company  in  the  State  liable  to  the  owner  for  the  full  value 
of  cattle  killed,  and  in  damages  for  cattle  wounded,  by  its 
engine  or  cars,  or  in  any  other  manner  in  operating  its 
railway.  It  provides  that,  in  case  the  railway  company 
fails  for  thirty  days  after  demand  by  the  owner  to  pay  to 
him  the  full  value  of  the  animal  killed,  or  damages  for  the 


animal  wounded,  he  may  sue  and  recover  the  same,  to- 
gether with  a  reasonable  attorney's  fee  for  the  prosecution 
of  the  action.  It  further  provides  that  it  shall  not  apply 
to  any  railway  company,  the  road  of  which  is  enclosed 
with  a  good  and  lawful  fence  to  prevent  the  animal  from 
being  on  the  road.  Laws  of  Kansas,  1874,  ch.  94. 

On  the  22d  of  February,  1875,  the  Legislature  of  Kan- 
sas passed  an  act  ceding  to  the  United  States  jurisdiction 
over  the  Eeservation,  the  first  section  of  which  is  as  fol- 
lows :  "  That  exclusive  jurisdiction  be,  and  the  same  is 
hereby,  ceded  to  the  United  States  over  and  within  all 
the  territory  owned  by  the  United  States,  and  included 
within  the  limits  of  the  United  States  Military  Reserva- 
tion,  known  as  the  Fort  Leavenworth  Reservation,  in  said 
State,  as  declared  from  time  to  time  by  the  President  of 
the  United  States ;  saving,  however,  to  the  said  State  the 
right  to  serve  civil  or  criminal  process  within  said  Reser- 
vation, in  suits  or  prosecutions  for  or  on  account  of  rights 
acquired,  obligations  incurred,  or  crimes  committed  in 
said  State,  but  outside  of  such  cession  and  Reservation ; 
and  saving  further  to  said  State  the  right  to  tax  railroad, 
bridge,  and  other  corporations,  their  franchises  and  prop- 
erty on  said  Reservation."  Laws  of  Kansas,  1875,  ch.  66. 

The  District  Court  gave  judgment  for  the  plaintiff,  assess- 
ing his  damages  at  $45,  an  amount  which  was  made  by 
estimating  the  value  of  the  cow  killed  at  $25,  and  the  at- 
torney's fee  at  $20,  these  sums  having  been  agreed  upon 
by  the  parties.  The  case  was  carried  to  the  Supreme 
Court  of  the  State,  where  the  judgment  was  affirmed,  that 
court  holding  that  the  act  of  Kansas,  relating  to  the  kill- 
ing or  wounding  of  stock  by  railroads,  continued  to  be 
operative  within  the  limits  of  the  Reservation,  as  it  had 
not  been  abrogated  by  Congress,  and  was  not  inconsistent 
with  existing  laws  of  the  United  States.  In  so  holding 
the  court  assumed,  for  the  purposes  of  the  case,  without 


however  admitting  the  fact,  that  the  act  ceding  jurisdic- 
tion to  the  United  States  over  the  Reservation  was  valid, 
and  that  the  United  States  had  legally  accepted  the  cession. 
To  review  this  judgment  the  case  is  brought  here. 

Two  questions  are  presented  for  our  determination ;  one, 
whether  the  act  of  Kansas  purporting  to  cede  to  the  United 
States  exclusive  jurisdiction  over  the  Reservation  is  a  valid 
cession  within  the  requirements  of  the  constitution ;  the 
other,  if  such  cession  of  jurisdiction  is  valid,  did  the  act 
of  Kansas  relating  to  the  killing  or  wounding  of  stock  by 
railroads  continue  in  force  afterwards  within  the  limits  of 
the  Reservation  ? 

It  can  hardly  be  the  design  of  counsel  for  the  railroad 
company  to  contend  that  the  act  of  cession  to  the  United 
States  is  wholly  invalid,  for,  in  that  event,  the  jurisdiction 
of  the  State  would  remain  unimpaired,  and  her  statute 
would  be  enforceable,  within  the  limits  of  the  Reservation 
equally  as  in  any  other  part  of  the  State.  What  we  sup- 
pose counsel  desires  to  maintain  is,  that  the  act  of  cession 
confers  exclusive  jurisdiction  over  the  territory,  and  that 
any  limitations  upon  it  in  the  act  must  therefore  be  re- 
jected as  repugnant  to  the  grant. 

This  point  was  involved  in  the  case  of  Fort  Leavenworth 
Railroad  v.  Lowe  (114  U.  S.  525).  We  there  held  that  a  build- 
ing on  a  tract  of  land  owned  by  the  United  States  used  as 
a  fort,  or  for  other  public  purposes  of  the  federal  govern- 
ment, is  exempted,  as  an  instrumentality  of  the  govern- 
ment, from  any  such  control  or  interference  by  the  State 
as  will  defeat  or  embarrass  its  effective  use  for  those  pur- 
poses. But,  in  order  that  the  United  States  may  possess 
exclusive  legislative  power  over  the  tract,  except  as  may 
be  necessary  to  the  use  of  the  building  thereon  as  such 
instrumentality,  they  must  have  acquired  the  tract  by  pur- 
chase, with  the  consent  of  the  State.  This  is  the  only 
mode  prescribed  by  the  Federal  Constitution  for  their  ac- 


quisition  of  exclusive  legislative  power  over  it.  When 
such  legislative  power  is  acquired  in  any  other  way,  as  by 
an  express  act  ceding  it,  its  cession  may  be  accompanied 
with  any  conditions  not  inconsistent  with  the  effective  use 
of  the  property  for  the  public  purposes  intended.  We 
also  held  that  it  is  competent  for  the  Legislature  of  a 
State  to  cede  exclusive  jurisdiction  over  places  needed  by 
the  general  government  in  the  execution  of  its  powers,  the 
use  of  the  places  being,  in  fact,  as  much  for  the  people  of 
the  State  as  for  the  people  of  the  United  States  generally, 
and  such  jurisdiction  necessarily  ending  when  the  places 
cease  to  be  used  for  those  purposes. 

Upon  the  second  question  the  contention  of  the  railroad 
company  is  that  the  act  of  Kansas  became  inoperative 
within  the  Reservation  upon  the  cession  to  the  United 
States  of  exclusive  jurisdiction  over  it.  We  are  clear  that 
this  contention  cannot  be  maintained.  It  is  a  general  rule 
of  public  law,  recognized  and  acted  upon  by  the  United 
States,  that  whenever  political  jurisdiction  and  legislative 
power  over  any  territory  are  transferred  from  one  nation 
or  sovereign  to  another,  the  municipal  laws  of  the  country, 
that  is,  laws  which  are  intended  for  the  protection  of 
private  rights,  continue  in  force  until  abrogated  or  changed 
by  the  new  government  or  sovereign.  By  the  cession  pub- 
lic property  passes  from  one  government  to  the  other,  but 
private  property  remains  as  before,  and  with  it  those 
municipal  laws  which  are  designed  to  secure  its  peaceful 
use  and  enjoyment.  As  a  matter  of  course,  all  laws,  ordi- 
nances, and  regulations  in  conflict  with  the  political 
character,  institutions,  and  constitution  of  the  new  gov- 
ernment are  at  once  displaced.  Thus,  upon  a  cession  of 
political  jurisdiction  and  legislative  power  —  and  the  latter 
is  involved  in  the  former  —  to  the  United  States,  the  laws 
of  the  country  in  support  of  an  established  religion,  or 
abridging  the  freedom  of  the  press,  or  authorizing  cruel 
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and  unusual  punishments,  and  the  like,  would  at  once 
cease  to  be  of  obligatory  force  without  any  declaration  to 
that  effect ;  and  the  laws  of  the  country  on  other  subjects 
would  necessarily  be  superseded  by  existing  laws  of  the 
new  government  upon  the  same  matters.  But  with  re- 
spect to  other  laws  affecting  the  possession,  use  and  trans- 
fer of  property,  and  designed  to  secure  good  order  and 
peace  in  the  community,  and  promote  its  health  and  pros- 
perity, which  are  strictly  of  a  municipal  character,  the  rule 
is  general,  chat  a  change  of  government  leaves  them  in 
force  until,  by  direct  action  of  the  new  government,  they 
are  altered  or  repealed.  American  Insurance  Co.  v.  Canter, 
1  Pet.  542  ;  Halleck,  International  Law,  ch.  34,  §  14. 

The  counsel  for  the  railroad  company  does  not  contro- 
vert this  general  rule  in  cases  of  cession  of  political  juris- 
diction by  one  nation  to  another,  but  contends  that  it  has 
no  application  to  a  mere  cession  of  jurisdiction  over  a 
small  piece  of  territory  having  no  organized  government 
or  municipality  within  its  limits  ;  and  argues  upon  the  as- 
sumption that  there  was  no  organized  government  within 
the  limits  of  Fort  Leavenworth.  In  this  assumption  he  is 
mistaken.  The  government  of  the  State  of  Kansas  ex- 
tended over  the  Reservation,  and  its  legislation  was  operat- 
ive therein,  except  so  far  as  the  use  of  the  land  as  an  in- 
strumentality of  the  general  government  may  have  excepted 
it  from  such  legislation.  In  other  respects,  the  law  of  the 
State  prevailed.  There  was  a  railroad  running  through  it 
when  the  State  ceded  jurisdiction  to  the  United  States. 
The  law  of  the  State,  making  the  railroad  liable  for  killing 
or  wounding  cattle  by  its  cars  and  engines  where  it  had 
no  fence  to  keep  such  cattle  off  the  road,  was  as  necessary 
to  the  safety  of  cattle  after  the  cession  as  before,  and  was 
no  more  abrogated  by  the  mere  fact  of  cession  than  regu- 
lations as  to  the  crossing  of  highways  by  the  railroad  cars, 
and  the  ringing  of  bells  as  a  warning  to  others  of  their 
approach. 


It  is  true  there  is  a  wide  difference  between  a  cession  of 
political  jurisdiction  from  one  nation  to  another  and  a 
cession  to  the  United  States  by  a  State  of  legislative  power 
over  a  particular  tract,  for  a  special  purpose  of  the  gen- 
eral government ;  but  the  principle  which  controls  as  to 
laws  in  existence  at  the  time  is  the  same  in  both.  The 
liability  of  the  railroad  company  for  the  killing  of  the 
cow  did  not  depend  upon  the  place  where  the  animal  was 
killed,  but  upon  the  neglect  of  the  company  to  enclose  the 
road  with  a  fence  which  would  have  prevented  the  cow 
from  straying  upon  it.  The  law  of  Kansas  on  the  subject, 
in  our  opinion,  remained  in  force  after  the  cession,  it  be- 
ing in  no  respect  inconsistent  with  any  law  of  the  United 
States,  and  never  having  been  changed  or  abrogated.  The 
judgment  is  accordingly  Affirmed. 


The  general  rule  that,  in  ejectment,  the  claimant  must  recover  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  of  his  ad- 
versary's, and  that  his  action  will  be  defeated  if  defendant  shows 
title  out  of  him,  and  in  a  third  party,  has  in  the  State  of  California 
been  qualified  and  limited. 

In  this  State,  although  the  larger  portion  of  the  mineral  lands  belongs 
to  the  United  States,  yet  a  defendant  cannot  defeat  an  action  for 
mining  claims,  water  privileges  and  the  like,  by  showing  the  para- 
mount title  of  the  Government.  The  courts  of  California,  in  deter- 
mining controversies  between  parties  thus  situated,  presume  a 
grant  from  the  Government  to  the  first  appropriator.  This  pre- 
sumption, though  of  no  avail  against  the  Government,  is  held 
absolute  in  such  controversies. 

In  controversies  respecting  public  lands  other  than  mineral  lands,  the 
title  as  between  citizens  of  the  State,  where  neither  party  connects 
himself  with  the  Government,  is  considered  vested  in  the  first  pos- 
sessor, and  to  proceed  from  him.  This  possession  must  be  actual 
and  not  constructive. 


OPINION 

OF   THE 

SUPREME  COURT  OF  CALIFORNIA 

IN 

GORYELL  v.  GAIN, 

DELIVERED    BY 

CHIEK  JUSTICE:  KIE^D, 

At  October   Term,  I860* 

The  complaint  alleges  that  in  August,  1850,  one  Mor- 
ris was  in  possession  of  the  land  sued  for ;  and  then  goes 
on  to  set  forth  numerous  transfers  from  Morris,  until  the 
title  is  vested  in  plaintiffs,  and  annexes  to  the  complaint 

*  Reported  in  16th  California,  567. 


copies  of  the  conveyances,  which  are  nine  in  number.  It 
also  alleges- the  possession  of  the  different  intermediate 
parties  during  the  time  of  their  respective  interests ;  that 
the  last  conveyance  was  to  the  plaintiff,  May  12th,  1859; 
that  they  went  into  possession  as  tenants  in  common, 
and  being  thus  possessed,  defendants  afterwards,  to  wit : 
June  15th,  1856,  entered  upon  the  land,  ousted  plaintiffs, 
and  still  withholds  possession.  These  conveyances,  after 
describing  the  premises  by  metes  and  bounds,  designate 
them  as  part  of  a  pre-emption  claim  taken  up  by  Morris 
in  1850,  and  surveyed  by  the  County  Surveyor,  and  re- 
corded according  to  the  statute.  A  demurrer  was  inter- 
posed, and  subsequently  overruled  by  consent  of  parties. 

Further  material  facts  appear  in  the  opinion  of  the 
court. 

Plaintiffs  had  judgment ;  defendant  appealed. 

Field,  C.  J.  delivered  the  opinion  of  the  court. — Bald- 
win, J.  and  Cope,  J.  concurring. 

This  is  an  action  of  ejectment  to  recover  a  tract  of  land 
situated  within  the  county  of  San  Francisco.  The  com- 
plaint is  of  a  character  which  has  frequently  elicited  obser- 
vations of  disapprobation  from  this  court.  It  is  filled  with 
matters  relating  to  the  title  of  the  plaintiffs,  which  have 
no  place  in  pleadings,  and  should  only  be  presented  as 
evidence  in  the  case.  Had  the  defendant  made  the  ap- 
plication, these  matters  would,  undoubtedly,  have  been 
stricken  out,  as  redundant,  at  the  cost  of  the  plaintiffs. 
It  is  not  within  the  wit  of  man  to  devise  more  simple 
rules  of  pleading  than  those  prescribed  by  the  Practice 
Act  of  this  State,  and  there  is  no  excuse  for  any  departure 
from  them.  That  facts,  and  not  the  evidence  of  facts, 
should  be  alleged,  is  not  less  a  rule  of  pleading  in  our 
system  than  it  was  under  the  former  system,  which  has 
been  superceded.  Thus,  in  the  present  case,  the  com- 


plaint  should  only  have  alleged,  that  on  some  day  desig- 
nated the  plaintiffs  were  possessed  of  the  land,  describing  it; 
that  whilst  thus  possessed,  the  defendant  entered  upon  the 
same,  and  ousted  them,  and  has  ever  since  withheld  the 
possession  from  them,  to  their  damage ;  specifying  such 
sum  as  might  cover  the  value  of  the  use  and  the  occupa- 
tion from  the  date  of  the  ouster. 

It  is  upon  matters  unnecessarily  incorporated  into  the 
complaint  that  the  objections  of  the  appellant  principally 
rest,  and  for  which  he  seeks  a  reversal  of  the  judgment. 
The  objections  raised  by  the  demurrer  we  do  not  notice, 
as  the  demurrer  was  overruled  by  consent  of  parties.  A 
ruling  made  by  consent  cannot  be  the  subject  of  considera- 
tion in  this  court. 

The  complaint  refers,  in  its  statement  of  the  various 
transfers  of  the  property  before  it  reached  the  plaintiffs, 
to  the  several  mesne  conveyances  of  the  intermediate 
parties  from  one  Morris,  copies  of  which  are  annexed, 
and  made  part  of  the  pleading.  These  conveyances,  in 
addition  to  giving  a  description  of  the  premises  by  metes 
and  bounds,  designate  them  as  one-half  of  a  certain  pre- 
emption claim  taken  by  Morris  in  1850,  and  surveyed  by 
the  County  Surveyor,  and  recorded  in  conformity  with  the 
statute  of  the  State.  This  designation  constitutes  the  basis 
of  the  main  objection  urged  to  the  complaint.  The  general 
position  of  counsel,  as  we  understand  it,  is  this:  that  the 
designation  of  the  property,  as  constituting  a  part  of  a 
pre-emption  claim,  shows  that  it  belongs  either  to  the 
United  States  or  to  the  State  of  California,  and  that  in 
consequence,  it  is  essential,  to  entitle  the  plaintiffs  to  a 
recovery  as  against  the  defendant  in  possession  that  they 
should  allege  in  their  complaint  and  establish  on  the 
trial  such  facts  as  would  bring  them  within  the  provis- 
ions of  the  pre-emption  laws  of  the  United  States,  or  the 
Possessory  Act  of  this  State.  The  proposition,  as  thus 
stated,  cannot  be  maintained. 


The  designation  of  the  property  as  a  part  of  a  pre- 
emption claim  does  not  preclude  the  claimants  from  re- 
lying upon  any  other  source  of  title  than  the  United 
States  or  the  State.  But  if  we  admit,  for  the  purposes  of 
this  case,  the  rule  to  be  otherwise,  and  that  the  plain- 
tiffs are  estopped  from  denying  the  superior  title  of  the 
General  or  State  Government,  the  inference  which  the 
learned  counsel  would  deduce  from  the  admission  does 
not  follow.  It  is  undoubtedly  true,  as  a  general  rule, 
that  the  claimant  in  ejectment  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness 
of  his  adversary's,  and  that  it  is  a  sufficient  answer  to  his 
action  to  show  title  out  of  him,  and  in  a  third  party. 
But  this  general  rule  has  in  this  State,  from  the  anoma- 
lous condition  of  things  arising  from  the  peculiar  char- 
acter of  the  mining  and  landed  interests  of  the  country, 
been  to  a  certain  extent  qualified  and  limited.  The 
larger  portion  of  the  mining  lands  within  the  State  be- 
longs to  the  United  States,  and  yet  that  fact  has  never 
been  considered  as  a  sufficient  answer  to  the  prosecution 
of  actions  for  the  recovery  of  portions  of  such  lands. 
Actions  for  the  possession  of  mining  claims,  water  privi- 
leges and  the  like,  situated  upon  the  public  lands,  are 
matters  of  daily  occurrence,  and  if  the  proof  of  the  para- 
mount title  of  the  Government  would  operate  to  defeat 
them,  confusion  and  ruin  would  be  the  result.  In  deter- 
mining controversies  between  parties  thus  situated,  this 
court  proceeds  upon  the  presumption  of  a  grant  from  the 
Government  to  the  first  appropriator  of  mines,  water 
privileges  and  the  like.  This  presumption,  which  would 
have  no  place  for  consideration  as  against  the  assertion 
of  the  rights  of  the  superior  proprietor,  is  held  absolute 
in  all  those  controversies.  And  with  the  public  lands 
which  are  not  mineral  lands,  the  title,  as  between  citizens 
of  the  State,  where  neither  connects  himself  with  the 
Government,  is  considered  as  vested  in  the  first  possessor, 


and  to  proceed  from  him.  This  possession  must  be  actual 
and  not  constructive,  and  the  right  it  confers  must  be 
distinguished  from  the  right  given  by  the  Possessory 
Act  of  the  State.  That  act,  which  applies  only  to  lands 
occupied  for  cultivation  or  grazing,  authorizes  actions  for 
interference  with,  or  injuries  to  the  possession  of  a  claim 
not  exceeding  one  hundred  and  sixty  acres  in  extent, 
where  certain  steps  are  taken  for  the  assertion  of  the 
claim,  and  to  indicate  its  boundaries.  Parties  relying 
upon  the  rights  conferred  by  this  act  must  show  a  com- 
pliance with  its  provisions.  They  can  thus  maintain 
their  action  without  showing  an  actual  enclosure  or 
actual  possession  of  the  whole  claim.  (See  Wright  v. 
Whitesides,  15  Cal.  46,  and  Garrison  v.  Sampson,  Id.  93.) 
But  where  reliance  is  placed,  not  upon  the  act,  but  upon 
the  prior  possession  of  the  plaintiff  or  of  the  parties 
through  whom  he  claims,  such  possession  must  be  shown 
to  have  been  actual  in  him  or  them.  By  actual  posses- 
sion is  meant  a  subjection  to  the  will  and  dominion  of 
the  claimant,  and  is  usually  evidenced  by  occupation — 
by  a  substantial  enclosure — by  cultivation,  or  by  appro- 
priate use,  according  to  the  particular  locality  and 
quality  of  the  property. 

The  court  instructed  the  jury  that  the  plaintiffs,  in 
order  to  recover,  must  show,  after  taking  a  bona  fide  pos- 
session, that  they  continued  in  actual  possession  until 
ousted  by  the  defendant.  This  instruction  was  given  at 
the  request  of  the  defendant,  and  was  more  favorable  to 
him  than  the  law  warranted ;  yet  upon  it  the  jury  found 
for  the  plaintiffs.  The  evidence  as  to  the  possession  was 
conflicting,  and  it  is  our  invariable  rule  not  to  interfere 
with  the  verdict  in  such  cases.  Had  the  verdict  been 
for  the  defendant,  we  should  not  disturb  it,  for  the  same 
reason. 

The  date  of  the  ouster — which  is  alleged  to  have  taken 
place  in  June,  1856,  whilst  the  title  of  the  plamtifik.Js 
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alleged  to  have  accrued  only  in  May,  1859 — is,  probably, 
a  clerical  error.  If  not  so,  it  is  a  defect  which  cannot  be 
taken  advantage  of  after  verdict. 

Judgment  affirmed. 


o 


The  difference  between  the  effect  of  a  judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  a  second  action  upon  the  same  claim  or 
demand,  and  its  effect  as  an  estoppel  in  another  action  between 
the  same  parties  upon  a  different  claim  or  cause  of  action,  stated. 
In  the  former  case,  the  judgment,  if  rendered  upon  the  merits, 
constitutes  an  absolute  bar  to  a  subsequent  action.  It  is  a  finality 
as  to  the  claim  or  demand  in  controversy,  concluding  parties  and 
those  in  privity  with  them,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the  claim  or  demand,  but 
as  to  any  other  admissible  matter  which  might  have  been  offered 
for  that  purpose.  But  where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  the  judgment  in  the 
prior  action  operates  as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  determination  of  which  the 
finding  or  verdict  wasTendered. 

In  an  action  against  a  county  in  Iowa  upon  certain  interest  coupons 
originally  attached  to  bonds  issued  by  the  county  for  the  erection 
of  a  court-house,  it  was  found  and  determined  that  the  bonds  were 
void  as  against  the  county  in  the  hands  of  parties  who  did  not  ac- 
quire them  before  maturity  for  value  ;  and,  inasmuch  as  the  plain- 
tiff in  that  action  had  not  proved  that  he  had  given  such  value,  it 
was  adjudged  that  he  was  not  entitled  to  recover.  Held,  that  the 
judgment  did  not  estop  the  plaintiff,  holding  other  bonds  of  the 
same  series,  and  other  coupons  attached  to  the  same  bonds  as  the 
coupons  in  the  original  action,  from  showing,  in  a  second  action 
against  the  county,  that  he  acquired  such  other  bonds  and  coupons 
for  value  before  maturity. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

The  action  was  on  certain  bonds  and  coupons  thereto 
attached,  issued  by  the  County  of  Sac,  in  the  State  of 
Iowa.  The  facts  are  sufficiently  stated  in  the  opinion  of 
the  court.  The  defendant  obtained  judgment,  and  the 
plaintiff  brought  the  case  here. 

Mr.  John  N.  Rogers,  for  the  plaintiff  in  error. 
Mr.  Galusha  Parsons,  contra. 

Mr.  Justice  Field  delivered  the  opinion. 

This  was  an  action  on  four  bonds  of  the  County  of  Sac, 
in  the  State  of  Iowa,  each  for  $1,000,  and  four  coupons 
for  interest,  attached  to  them,  each  for  $100.  The  bonds 
were  issued  in  1860,  and  were  made  payable  to  bearer,  in 
the  city  of  New  York,  in  the  years  1868,  1869,  1870,  and 
1871,  respectively,  with  annual  interest  at  the  rate  of  ten 
per  cent,  a  year. 

To  defeat  this  action,  the  defendant  relied  upon  the 
estoppel  of  a  judgment  rendered  in  favor  of  the  county 
in  a  prior  action  brought  by  one  Samuel  C.  Smith  upon 
certain  earlier  maturing  coupons  on  the  same  bonds, 
accompanied  with  proof  that  the  plaintiff  Cromwell  was 
at  the  time  the  owner  of  the  coupons  in  that  action, 
and  that  the  action  was  prosecuted  for  his  sole  use  and 
benefit. 

The  questions  presented  for  our  determination  relate 
to  the  operation  of  this  judgment  as  an  estoppel  against 
the  prosecution  of  the  present  action,  and  the  admissi- 
bility  of  the  evidence  to  connect  the  present  plaintiff 
with  the  former  action  as  a  real  party  in  interest. 

In  considering  the  operation  of  this  judgment,  it 
should  be  borne  in  mind,  as  stated  by  counsel,  that  there 


is  a  difference  between  the  effect  of  a  judgment  as  a  bar 
or  estoppel  against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon 
a  different  claim  or  cause  of  action.  In  the  former  case, 
the  judgment,  if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  is  a  finality  as 
to  the  claim  or  demand  in  controversy,  concluding  par- 
ties and  those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any  other  admissi- 
ble matter  which  might  have  been  offered  for  that  pur- 
pose. Thus,  for  example,  a  judgment  rendered  upon 
a  promissory  note  is  conclusive  as  to  the  validity  of 
the  instrument  and  the  amount  due  upon  it,  although  it 
be  subsequently  alleged  that  perfect  defences  actually 
existed,  of  which  no  proof  was  offered,  such  as  forgery, 
want  of  consideration,  or  payment.  If  such  defences 
were  not  presented  in  the  action,  and  established  by 
competent  evidence,  the  subsequent  allegation  of  their 
existence  is  of  no  legal  consequence.  The  judgment  is 
as  conclusive,  so  far  as  future  proceedings  at  law  are  con- 
cerned, as  though  the  defences  never  existed.  The  lan- 
guage, therefore,  which  is  so  often  used,  that  a  judgment 
estops  not  only  as  to  every  ground  of  recovery  or  defence 
actually  presented  in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented,  is  strictly 
accurate,  when  applied  to  the  demand  or  claim  in  contro- 
versy. Such  demand  or  claim,  having  passed  into  judg- 
ment, cannot  again  be  brought  into  litigation  between 
the  parties  in  proceedings  at  law  upon  any  ground  what- 
ever. 

But  where  the  second  action  between  the  same  parties 
is  upon  a  different  claim  or  demand,  the  judgment  in  the 
prior  action  operates  as  an  estoppel  only  as  to  those  mat- 
ters in  issue  or  points  controverted,  upon  the  determina- 


tiori  of  which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply  the  estop- 
pel of  a  judgment  rendered  upon  one  cause  of  action  to 
matters  arising  in  a  suit  upon  a  different  cause  of  action, 
the  inquiry  must  always  be  as  to  the  point  or  question 
actually  litigated  and  determined  in  the  original  action, 
not  what  might  have  been  thus  litigated  and  determined. 
Only  upon  such  matters  is  the  judgment  conclusive  in 
another  action. 

The  difference  in  the  operation  of  a  judgment  in  the 
two  classes  of  cases  mentioned  is  seen  through  all  the 
leading  adjudications  upon  the  doctrine  of  estoppel.  Thus, 
in  the  case  of  Outram  v.  Morewood,  3  East,  346,  the  de- 
fendants were  held  estopped  from  averring  title  to  a 
mine,  in  an  action  of  trespass  for  digging  out  coal  from 
it,  because,  in  a  previous  action  for  a  similar  trespass, 
they  had  set  up  the  same  title,  and  it  had  been  deter- 
mined against  them.  In  commenting  upon  a  decision 
cited  in  that  case,  Lord  Ellenborough,  in  his  elaborate 
opinion,  said:  "It  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the 'recovery  pro- 
ceeds, which  creates  the  estoppel.  The  recovery  of  itself 
in  an  action  of  trespass  is  only  a  bar  to  the  future 
recovery  of  damages  for  the  same  injury;  but  the  estop- 
pel precludes  parties  and  privies  from  contending  to  the 
contrary  of  that  point  or  matter  of  fact,  which,  having 
been  once  distinctly  put  in  issue  by  them,  or  by  those  to 
whom  they  are  privy  in  estate  or  law,  has  been,  on  such 
issue  joined,  solemnly  found  against  them."  And  in  the 
case  of  Gardner  v.  Buckbee,  3  Cowen,  120,  it  was  held  by 
the  Supreme  Court  of  New  York  that  a  verdict  and  judg- 
ment in  the  Marine  Court  of  the  city  of  New  York,  upon 
one  of  two  notes  given  upon  a  sale  of  a  vessel,  that  the 
sale  was  fraudulent,  the  vessel  being  at  the  time,  unsea- 
worthy,  were  conclusive  upon  the  question  of  the  char- 
acter of  the  sale  in  an  action  upon  the  other  note  between 


the  same  parties  in  the  Court  of  Common  Pleas.  The 
rule  laid  down  in  the  celebrated  opinion  in  the  case  of 
the  Duchess  of  Kingston  was  cited,  and  followed:  "That 
the  judgment  of  a  court  of  concurrent  jurisdiction  directly 
upon  the  point  is  as  a  plea  a  bar,  or  as  evidence  conclu- 
sive between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court." 

These  cases,  usually  cited  in  support  of  the  doctrine 
that  the  determination  of  a  question  directly  involved  in 
one  action  is  conclusive  as  to  that  question  in  a  second 
suit  between  the  same  parties  upon  a  different  cause  of 
action,  negative  the  proposition  that  the  estoppel  can  ex- 
tend beyond  the  point  actually  litigated  and  determined. 
The  argument  in  these  cases,  that  a  particular  point  was 
necessarily  involved  in  the  finding  in  the  original  action, 
proceeded  upon  the  theory  that,  if  not  thus  involved,  the 
judgment  would  be  inoperative  as  an  estoppel.  In  the 
case  of  Miles  v.  Caldwell,  reported  in  the  2d  of  Wallace, 
a  judgment  in  ejectment  in  Missouri,  where  actions  of 
that  kind  stand,  with  respect  to  the  operation  of  a  re- 
covery therein,  as  a  bar  or  estoppel,  in  the  same  position 
as  other  actions,  was  held  by  this  court  conclusive,  in  a 
subsequent  suit  in  equity  between  the  parties  respecting 
the  title,  upon  the  question  of  the  satisfaction  of  the 
mortgage  under  which  the  plaintiff  claimed  title  to  the 
premises  in  the  ejectment,  and  the  question  as  to  the 
fraudulent  character  of  the  mortgage  under  which' the 
defendant  claimed,  because  these  questions  had  been  sub- 
mitted to  the  jury  in  that  action,  and  had  been  passed 
upon  by  them.  The  court  held,  after  full  consideration, 
that  in  cases  of  tort,  equally  as  in  those  arising  upon 
contract,  where  the  form  of  the  issue  was  so  vague  as  not 
to  show  the  questions  of  fact  submitted  to  the  jury,  it 
was  competent  to  prove  by  parol  testimony  what  ques- 
tion or  questions  of  fact  were  thus  submitted  and  neces- 
sarily passed  upon  by  them  ;  and  by  inevitable  implica- 
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tion  also  held  that,  in  the  absence  of  proof  in  such  cases, 
the  verdict  and  judgment  were  inconclusive,  except  as  to 
the  particular  trespass  alleged,  whatever  possible  ques- 
tions might  have  been  raised  and  determined. 

But  it  is  not  necessary  to  take  this  doctrine  as  a  mat- 
ter of  inference  from  these  cases.  The  precise  point  has 
been  adjudged  in  numerous  instances.  It  was  so  ad- 
judged by  this  court  in  the  case  of  The  Washington, 
Alexandria,  &  Georgetown  Steam  Packet  Co.  v.  Sickles,  re- 
ported in  the  24th  of  Howard.  In  that  case,  an  action 
was  brought  upon  a  special  parol  contract  for  the  use  of 
Sickles's  cut-off  for  saving  fuel  in  the  working  of  steam- 
engines,  by  which  the  plaintiffs,  who  had  a  patent  for 
the  cut-off',  were  to  attach  one  of  their  machines  to  the 
engine  of  the  defendants'  boat,  and  were  to  receive  for 
its  use  three-fourths  of  the  saving  of  fuel  thus  produced, 
the  payments  to  be  made  from  time  to  time  when  de- 
manded. To  ascertain  the  saving  of  fuel  an  experiment 
was  to  be  made  in  a  specified  manner,  and  the  result 
taken  as  the  rate  of  saving  during  the  continuance  of  the 
contract.  The  plaintiffs  in  their  declaration  averred  that 
the  experiment  had  been  made,  at  the  rate  of  saving 
ascertained,  and  that  the  cut-off  had  been  used  on  the 
boat  until  the  commencement  of  the  suit.  In  a  prior 
action  against  the  same  defendant  for  an  instalment  due, 
where  the  declaration  set  forth  the  same  contract  in  two 
counts,  the  first  of  which  was  similar  to  the  counts  in  the 
second  action,  and  also  the  common  counts,  the  plaintiffs 
had  obtained  verdict  and  judgment;  and  it  was  insisted 
that  the  defendant  was'  estopped  by  the  verdict  and  judg- 
ment produced  from  proving  that  there  was  no  such  con- 
tract as  that  declared  upon,  or  that  no  saving  of  fuel  had 
been  obtained,  or  that  the  experiment  was  not  made 
pursuant  to  the  contract,  or  that  the  verdict  was  rendered 
upon  all  the  issues,  and  not  upon  the  first  count  specially. 
The  Circuit  Court  assented  to  these  views,  and  excluded 


the  testimony  offered  by  the  defendants  to  prove  those 
facts.  But  this  court  reversed  the  decision,  and  held 
that  the  defendants  were  not  thus  estopped. 

"The  record  produced  by  the  plaintiffs,"  said  the 
court,  "showed  that  the  first  suit  was  brought  apparently 
upon  the  same  contract  as  the  second,  and  that  the  ex- 
istence and  validity  of  that  contract  might  have  been 
litigated.  But  the  verdict  might  have  been  rendered 
upon  the  entire  declaration,  and  without  special  reference 
to  the  first  count.  It  was  competent  to  the  defendants  to 
show  the  state  of  facts  that  existed  at  the  trial,  with  a 
view  to  ascertain  what  was  the  matter  decided  upon  by 
the  verdict  of  the  jury.  It  may  have  been  that  there 
was  110  contest  in  reference  to  the  fairness  of  the  experi- 
ment, or  to  its  sufficiency  to  ascertain  the  premium  to  be 
paid  for  the  use  of  the  machine  at  the  first  trial,  or  it 
may  have  been  that  the  plaintiffs  abandoned  their  special 
counts  and  recovered  their  verdict  upon  the  general 
counts.  The  judgment  rendered  in  that  suit,  while  it 
remains  in  force,  and  for  the  purpose  of  maintaining  its 
validity,  is  conclusive  of  all  the  facts  properly  pleaded 
by  the  plaintiffs;  but  when  it  is  presented  as  testimony 
in  another  suit,  the  inquiry  is  competent  whether  the 
same  issue  has  been  tried  and  settled  by  it." 

It  is  not  believed  that  there  are  any  cases  going  to  the 
extent  that  because  in  the  prior  action  a  different  ques- 
tion from  that  actually  determined  might  have  arisen 
and  been  litigated,  therefore  such  possible  question  is  to 
be  considered  as  excluded  from  consideration  in  a  second 
action  between  the  same  parties  011  a  different  demand, 
although  loose  remarks  looking  in  that  direction  may  be 
found  in  some  opinions.  On  principle,  a  point  not  in 
litigation  in  one  action  cannot  be  received  as  conclusively 
settled  in  any  subsequent  action  upon  a  different  cause, 
because  it  might  have  been  determined  in  the  first 
action. 
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Various  considerations,  other  than  the  actual  meritsr 
may  govern  a  party  in  bringing  forward  grounds  of  re- 
covery or  defence  in  one  action,  which  may  not  exist  in 
another  action  upon  a  different  demand,  such  as  the 
smallness  of  the  amount  or  the  value  of  the  property  in 
controversy,  the  difficulty  of  obtaining  the  necessary  evi- 
dence, the  expense  of  the  litigation,  and  his  own  situa- 
tion at  the  time.  A  party  acting  upon  considerations 
like  these  ought  not  to  be  precluded  from  contesting  in 
a  subsequent  action  other  demands  arising  out  of  the 
same  transaction.  A  judgment  by  default  only  admits 
for  the  purpose  of  the  action  the  legality  of  the  demand 
or  claim  in  suit ;  it  does  not  make  the  allegations  of  the 
declaration  or  complaint  evidence  in  an  action  upon  a 
different  claim.  The  declaration  may  contain  different 
statements  of  the  .cause  of  action  in  different  counts.  It 
could  hardly  be  pretended  that  a  judgment  by  default 
in  such  a  case  would  make  the  several  statements  evi- 
dence in  any  other  proceeding.  Boyleau  v.  Rutland,  2 
Exch.  665,  681 ;  Hughes  v.  Alexander,  5  Duer,  493. 

The  case  of  Hewlett  v.  Tarte,  10  C.  B.  N.  s.  813,  supports 
this  view.  That  was  an  action  for  rent,  under  a  building- 
agreement.  The  defendant  pleaded  a  subsequent  agree- 
ment, changing  the  tenancy  into  one  from  year  to  year, 
and  its  determination  by  notice  to  quit  before  the  time 
for  which  the  rent  sued  for  was  alleged  to  have  accrued. 
The  plaintiff  replied  that  he  had  recovered  a  judgment 
in  a  former  action  against  the  defendant  for  rent  under 
the  same  agreement,  which  had  accrued  after  the  alleged 
determination  of  the  tenancy,  in  which  action  the  de- 
fendant did  not  set  up  the  defence  pleaded  in  the  second 
action.  On  demurrer,  the  replication,  after  full  argu- 
ment, was  held  bad.  In  deciding  the  case,  Mr.  Justice 
Willes  said :  "  It  is  quite  right  that  a  defendant  should 
be  estopped  from  setting  up  in  the  same  action  a  defence 
which  he  might  have  pleaded,  but  has  chosen  to  let  the 
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proper  time  go  by.  But  nobody  ever  heard  of  a  defend- 
ant being  precluded  from  setting  up  a  defence  in  a  second 
action  because  he  did  not  avail  himself  of  the  opportun- 
ity of  setting  it  up  in  the  first  action.  ...  I  think  we 
should  do  wrong  to  favor  the  introduction  of  this  new 
device  into  the  law."  Mr.  Justice  Byles  said  :  "  It  is  plain 
that  there  is  no  authority  for  saying  that  the  defendant 
is  precluded  from  setting  up  this  defence."  Mr.  Jus- 
tice Keating  said  :  "This  is  an  attempt  on  the  part  of  the 
plaintiff  to  extend  the  doctrine  of  estoppel  far  beyond 
what  any  of  the  authorities  warrant." 

The  language  of  the  Vice-Chancellor,  in  the  case  of 
Henderson  v.  Henderson,  3  Hare,  100,  115,  is  sometimes 
cited  as  expressing  a  different  opinion ;  but,  upon  exam- 
ining the  facts  of  that  case,  it  will  appear  that  the  lan- 
guage used  in  no  respect  conflicts  with  the  doctrine  we 
have  stated.  In  that  case,  a  bill  had  been  filed  in  the 
Supreme  Court  of  Newfoundland,  by  the  next  of  kin  of 
an  intestate,  against  A.  and  others,  for  an  account  of  an 
estate  and  of  certain  partnership  transactions.  A  decree 
was  rendered  against  A.,  upon  which  the  next  of  kin 
brought  actions  in  England.  A.  then  filed  a  bill  there 
against  the  next  of  kin  and  personal  representative  of 
the  intestate,  stating  that  the  intestate's  estate  was  in- 
debted to  him,  and  alleging  various  errors  and  irregu- 
larities in  the  proceedings  in  the  Supreme  Court  of  the 
island,  and  praying  that  the  estate  of  the  intestate  might 
be  administered,  the  partnership  accounts  taken,  and  the 
amount  of  the  debt  due  to  him  ascertained  and  paid.  A 
demurrer  to  the  bill  was  allowed  for  want  of  equity,  on 
the  ground  that  the  whole  of  the  matters  were  in  ques- 
tion between  the  parties,  and  might  properly  have  been 
the  subject  of  adjudication  in  the  suit  before  that  court. 
It  was  with  reference  to  the  necessity  of  having  the  sub- 
ject of  particular  litigation,  as  a  whole,  at  once  before  the 
court,  and  not  by  piecemeal,  that  the  Vice-Chancellor 
said  : 
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"  In  trying  this  question,  I  believe  I  state  the  rule  of 
court  correctly,  that  when  a  given  matter  becomes  the 
subject  of  litigation  in  and  of  adjudication  by  a  court  of 
competent  jurisdiction,  the  court  requires  the  parties  to 
bring  forward  their  whole  case,  and  will  not,  except 
under  special  circumstances,  permit  the  same  parties  to 
open  the  same  subject  of  litigation  in  respect  of  matter 
which  might  have  been  brought  forward  as  part  of  the 
subject  in  controversy,  but  which  was  not  brought  for- 
ward, only  because  they  have,  from  negligence,  inadvert- 
ence, or  even  accident,  omitted  part  of  the  case.  The 
plea  of  res  adjudicata  applies,  except  in  special  cases,  not 
only  to  the  points  upon  which  the  court  was  required  by 
the  parties  to  form  an  opinion,  and  pronounce  a  judgment, 
but  to  every  point  which  properly  belonged  to  the  sub- 
ject of  litigation,  and  which  the  parties,  exercising  reason- 
able diligence,  might  have  brought  forward  at  the  time." 

There  is  nothing  in  this  language,  applied  to  the  facts 
of  the  case,  which  gives  support  to  the  doctrine  that, 
whenever  in  one  action  a  party  might  have  brought  for- 
ward a  particular  ground  of  recovery  or  defence,  and 
neglected  to  do  so,  he  is,  in  a  subsequent  suit  between 
the  same  parties  upon  a  different  cause  of  action,  pre- 
cluded from  availing  himself  of  such  ground. 

If,  now,  we  consider  the  main  question  presented  for 
our  determination  by  the  light  of  the  views  thus  ex- 
pressed and  the  authorities  cited,  its  solution  will  not  be 
difficult.  It  appears  from  the  findings  in  the  original 
action  of  Smith,  that  the  County  of  Sac,  by  a  vote  of  its 
people,  authorized  the  issue  of  bonds  to  the  amount  of 
$10,000,  for  the  erection  of  a  court-house;  that  bonds  to 
that  amount  were  issued  by  the  county  judge,  and  de- 
livered to  one  Meserey,  with  whom  he  had  made  a  con- 
tract for  the  erection  of  the  court-house;  that  immedi- 
ately upon  receipt  of  the  bonds  the  contractor  gave  one 
of  them  as  a  gratuity  to  the  county  judge ;  and  that  the 
court-house  was  never  constructed  by  the  contractor,  or 
by  any  other  person  pursuant  to  the  contract.  It  also 
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appears  that  the  plaintiff  had  become,  before  their  ma- 
turity, the  holder  of  twenty-five  coupons,  which  had  been 
attached  to  the  bonds;  but  there  was  no  finding  that  he 
had  ever  given  any  value  for  them.  The  court  below 
held,  upon  these  findings,  that  the  bonds  were  void  as 
against  the  county,  and  gave  judgment  accordingly. 
The  case  coming  here  on  writ  of  error,  this  court  held 
that  the  facts  disclosed  by  the  findings  were  sufficient 
evidence  of  fraud  and  illegality  in  the  inception  of  the 
bonds  to  call  upon  the  holder  to  show  that  he  had  given 
value  for  the  coupons;  and,  not  having  done  so,  the 
judgment  was  affirmed.  Reading  the  record  of  the 
lower  court  by  the  opinion  and  judgment  of  this  court, 
it  must  be  considered  that  the  matters  adjudged  in  that 
case  were  these:  that  the  bonds  were  void  as  against  the 
county  in  the  hands  of  parties  who  did  not  acquire  them 
before  maturity  and  give  value  for  them,  and  that  the 
plaintiff,  not  having  proved  that  he  gave  such  value, 
was  not  entitled  to  recover  upon  the  coupons.  What- 
ever illegality  or  fraud  there  was  in  the  issue  and  deli- 
very to  the  contractor  of  the  bonds  affected  equally  the 
coupons  for  interest  attached  to  them.  The  finding  and 
judgment  upon  the  invalidity  of  the  bonds,  as  against 
the  county,  must  be  held  to  estop  the  plaintiff  here  from 
•averring  to  the  contrary.  But  as  the  bonds  were  negoti- 
able instruments,  and  their  issue  was  authorized  by  a 
vote  of  the  county,  and  they  recite  on  their  face  a  com- 
pliance with  the  law  providing  for  their  issue,  they  would 
be  held  as  valid  obligations  against  the  county  in  the 
hands  of  a  bona  fide  holder  taking  them  for  value  before 
maturity,  according  to  repeated  decisions  of  this  court 
upon  the  character  of  such  obligations.  If,  therefore, 
the  plaintiff  received  the  bond  and  coupons  in  suit  be- 
fore maturity  for  value,  as  he  offered  to  prove,  he  should 
have  been  permitted  to  show  that  fact.  There  was  noth- 
ing adjudged  in  the  former  action  in  the  finding  that  the 
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plaintiff  had  not  made  such  proof  in  that  case  which 
can  preclude  the  present  plaintiff  from  making  such 
proof  here.  The  fact  that  a  party  may  not  have  shown 
that  he  gave  value  for  one  bond  or  coupon  is  not  even 
presumptive,  much  less  conclusive,  evidence  that  he  may 
not  have  given  value  for  another  and  different  bond  or 
coupon.  The  exclusion  of  the  evidence  offered  by  the 
plaintiff  was  erroneous,  and  for  the  ruling  of  the  court 
in  that  respect  the  judgment  must  be  reversed  and  a  new 
trial  had. 

Upon  the  second  question  presented,  we  think  the 
court  below  ruled  correctly.  Evidence  showing  that  the 
action  of  Smith  was  brought  for  the  sole  use  and  benefit 
of  the  present  plaintiff  was,  in  our  judgment,  admissible. 
The  finding  that  Smith  was  the  holder  and  owner  of  the 
coupons  in  suit  went  only  to  this  extent,  that  he  held  the 
legal  title  to  them,  which  was  sufficient  for  the  purpose 
of  the  action,  and  was  not  inconsistent  with  an  equitable 
and  beneficial  interest  in  another. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Conditions  upon  which  lands  can  be  acquired  by  the  United  States  within 
the  limits  of  a  State  for  forts,  maga?  ies,  arsenals,  dock-yards,  and  other 
needful  buildings,  and  have  exclusive  jurisdiction  over  them. 


opiisrioisr 

or 

UNITED    STATES    SUPREME    COURT 

ii 

FORT  LEAVENWOETH  RAILROAD  COMPANY 

v. 
LOWE. 

DELIVERED     BY 

JUSXICR 

At  October  Term,  1884. 


When  the  United  States  acquire  lands  within  the  limits  of  a  State  by 
purchase,  with  the  consent  of  the  Legislature  of  the  State,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  arid  other  needful 
buildings,  the  Constitution  confers  upon  them  exclusive  jurisdiction 
of  the  tract  so  acquired ;  but  when  they  acquire  such  lands  in  any 
other  way  than  by  purchase  with  the  consent  of  the  Legislature,  their 
exclusive  jurisdiction  is  confined  to  the  erections,  buildings  and  land 
used  for  the  public  purposes  of  the  Federal  Government. 

A  State  may,  for  such  purposes,  cede  to  the  United  States  exclusive  juris- 
diction over  a  tract  of  land  within  its  limits  in  a  manner  not  provided 
for  in  the  Constitution  of  the  United  States ;  and  may  prescribe  condi- 
tions to  the  cession,  if  they  are  not  inconsistent  with  the  effective  use 
of  the  property  for  the  purposes  intended. 

If  a  State  thus  ceding  to  the  United  States  exclusive  jurisdiction  over  a 
tract  within  its  limits,  reserves  to  itself  the  right  to  tax  private  prop- 
erty therein,  and  the  United  States  do  not  dissent,  their  acceptance 
of  the  grant  with  the  reservation  will  be  presumed. 

This  was  an  action  at  law  brought  by  the  plaintiff  in  error 
as  plaintiff  below  in  a  District  Court  of  the  State  of  Kan- 
*  Beported  in  114  U.  S.  525. 
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sas  to  recover  taxes  imposed  upon  its  property  within  the 
Fort  Leavenworth  Military  [Reservation  and  paid  by  it. 
The  defendant,  sheriff  of  the  County  of  Leavenworth,  de- 
murred to  the  complaint.  The  demurrer  was  sustained 
by  the  District  Court,  and  the  judgment  thereon  was 
affirmed  by  the  Supreme  Court  of  the  State.  This  writ 
of  error  was  brought  to  review  that  judgment.  The  facts 
which  raise  the  federal  question  are  stated  in  the  opinion 
of  the  court. 

MR.  JUSTICE  FIELD  delivered  the  opinion. 

The  plaintiff,  a  corporation  organized  under  the  laws 
of  Kansas,  was  in  1880,  and  has  ever  since  been,  the 
owner  of  a  railroad  in  the  reservation  of  the  United  States 
in  that  State,  known  as  the  Fort  Leavenworth  Military 
Reservation.  In  that  year  its  track,  right  of  way,  fran- 
chises, road-bed,  telegraph  line  and  instruments  con- 
nected therewith  on  the  Reservation,  were  assessed  by  the 
board  of  assessors  of  the  State,  and  a  tax  of  $394.40  lev- 
ied thereon,  which  was  paid  by  the  railroad  company  un- 
der protest,  in  order  to  prevent  a  sale  of  the  property. 
The  present  action  is  brought  to  recover  back  the  money 
thus  paid,  on  the  ground  that  the  property,  being  entirely 
within  the  Reservation,  was  exempt  from  assessment  and 
taxation  by  the  State. 

The  land  constituting  the  Reservation  was  part  of  the 
territory  acquired  in  1803  by  cession  from  France,  and, 
until  the  formation  of  the  State  of  Kansas,  and  her  ad- 
mission into  the  Union,  the  United  States  possessed  the 
rights  of  a  proprietor,  and  had  political  dominion  and 
sovereignty  over  it.  For  many  years  before  that  admis- 
sion it  had  been  reserved  from  sale  by  the  proper  author- 
ities of  the  United  States  for  military  purposes,  and  occu- 
pied by  them  as  a  military  post.  The  jurisdiction  of  the 
United  States  over  it  during  this  time  was  necessarily  par- 


amount.  But  in  1861  Kansas  was  admitted  into  the 
Union  upon  an  equal  footing  with  the  original  States, 
that  is,  with  the  same  rights  of  political  dominion  and 
sovereignty,  subject  like  them  only  to  the  Constitution  of 
the  United  States.  Congress  might  undoubtedly,  upon 
such  admission,  have  stipulated  for  retention  of  the  polit- 
ical authority,  dominion  and  legislative  power  of  the 
United  States  over  the  Reservation,  so  long  as  it  should 
be  used  for  military  purposes  by  the  government ;  that  is, 
it  could  have  excepted  the  place  from  the  jurisdiction  of 
Kansas,  as  one  needed  for  the  uses  of  the  general  govern- 
ment. But  from  some  cause,  inadvertence  perhaps,  or 
over-confidence  that  a  recession  of  such  jurisdiction  could 
be  had  whenever  desired,  no  such  stipulation  or  exception 
was  made.  The  United  States,  therefore,  retained,  after 
the  admission  of  the  State,  only  the  rights  of  an  ordinary 
proprietor ;  except  as  an  instrument  for  the  execution  of 
the  powers  of  the  general  government,  that  part  of  the 
tract,  which  was  actually  used  for  a  fort  or  military  post, 
was  beyond  such  control  of  the  State,  by  taxation  or  other- 
wise, as  would  defeat  its  use  for  those  purposes.  So  far 
as  the  land  constituting  the  Reservation  was  not  used  for 
military  purposes,  the  possession  of  the  United  States  was 
only  that  of  an  individual  proprietor.  The  State  could 
have  exercised,  with  reference  to  it,  the  same  authority 
and  jurisdiction  which  she  could  have  exercised  over  sim- 
ilar property  held  by  private  parties.  This  defect  in  the 
jurisdiction  of  the  United  States  was  called  to  the  atten- 
tion of  the  government  in  1872.  In  April  of  that  year 
the  Secretary  of  War  addressed  a  communication  to  the 
Attorney-General,  enclosing  papers  touching  the  Reser- 
vation, and  submitting  for  his  official  opinion  the  ques- 
tions, whether,  under  the  Constitution,  the  reservation  of 
the  land  for  a  site  as  a  military  post  and  for  public  build- 
ings took  it  out  of  the  operation  of  the  law  of  March  8, 


1859,  11  Stat.  430,  and,  if  so,  what  action  would  be  re- 
quired on  the  part  of  the  Executive  or  Congress  to  restore 
the  land  to  the  exclusive  jurisdiction  of  the  United  States. 
The  Attorney-General  replied  that  the  act  admitting  Kan- 
sas as  a  State  into  the  Union  had  the  effect  to  withdraw 
from  federal  jurisdiction  all  the  territory  within  the 
boundaries  of  the  new  State,  excepting  only  that  of  the 
Indians  having  treaties  with  the  United  States,  which  pro- 
vided that  without  their  consent  such  territory  should  not 
be  subject  to  State  jurisdiction,  and  the  Reservation  was 
not  within  this  exception ;  and  that  to  restore  the  federal 
jurisdiction  over  the  land  included  in  the  Reservation,  it 
would  be  necessary  to  obtain  from  the  State  of  Kansas  a 
cession  of  jurisdiction,  which  he  had  no  doubt  would  upon 
application  be  readily  granted  by  the  State  Legislature. 
14  Opin.  Attorneys  General,  33.  It  does  not  appear  from 
the  record  before  us  that  such  application  was  ever  made  ; 
but,  on  the  22d  of  February,  1875,  the  Legislature  of  the 
State  passed  an  act  entitled  "An  act  to  cede  jurisdiction 
to  the  United  States  over  the  territory  of  the  Fort  Leav- 
enworth  Military  Reservation,"  the  first  section  of  which 
is  as  follows  : 

"  That  exclusive  jurisdiction  be,  and  the  same  is  hereby- 
ceded  to  the  United  States  over  and  within  all  the  terri- 
tory owned  by  the  United  States,  and  included  within  the 
limits  of  the  United  States  military  reservation  known  as 
the  Fort  Leavenworth  Reservation  in  said  State,  as  de- 
clared from  time  to  time  by  the  President  of  the  United 
States,  saving,  however,  to  the  sai'd  State  the  right  to 
serve  civil  or  criminal,  process  within  said  Reservation,  in 
suits  or  prosecutions  for  or  on  account  of  rights  acquired, 
obligations  incurred,  or  crimes  committed  in  said  State, 
but  outside  of  said  cession  and  Reservation ;  and  saving 
further  to  said  State  the  right  to  tax  railroad,  bridge,  and 
other  corporations,  their  franchises  and  property,  on  said 
Reservation."  Laws  of  Kansas,  1875,  p.  95. 


The  question  as  to  the  right  of  the  plaintiff  to  recover 
back  the  taxes  paid  depends  upon  the  validity  and  effect 
of  the  last  saving  clause  in  this  act.  As  we  have  said, 
there  is  no  evidence  before  us  that  any,  application  was 
made  by  the  United  States  for  this  legislation,  but,  as  it 
conferred  a  benefit,  the  acceptance  of  the  act  is  to  be  pre- 
sumed in  the  absence  of  any  dissent  on  their  part.  The 
contention  of  the  plaintiff  is  that  the  act  of  cession 
operated  under  the  Constitution  to  vest  in  the  United 
States  exclusive  jurisdiction  over  the  Reservation,  and 
that  the  last  saving  clause,  being  inconsistent  with  that 
result,  is  to  be  rejected.  The  Constitution  provides  that 
"  Congress  shall  have  power  to  exercise  exclusive  legisla- 
tion in  all  cases  whatsoever  over  such  district,  (not  exceed- 
ing ten  miles  square,)  as  may,  by  cession  of  particular 
States  and  the  acceptance  of  Congress,  become  the  seat 
of  the  government  of  the  United  States,  and  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of 
the  Legislature  of  the  State  in  which  the  same  shall  be. 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards, 
and  other  needful  buildings.  Art.  1,  sec.  8. 

The.  necessity  of  complete  jurisdiction  over  the  place 
which  should  be  selected  as  the  seat  of  government  was 
obvious  to  the  framers  of  the  Constitution.  Unless  it 
were  conferred  the  deliberations  of  Congress  might  in 
times  of  excitement  be  exposed  to  interruptions  without 
adequate  means  of  protection ;  its  members,  and  the 
officers  of  the  government,  be  subjected  to  insult  and  in- 
timidation, and  the  public  archives  be  in  danger  of 'de- 
struction. The  Federalist,  in  support  of  this  clause  in 
the  Constitution,  in  addition  to  these  reasons,  urged  that 
"  a  dependence  of  the  members  of  the  general  govern- 
ment on  the  State  comprehending  the  seat  of  the  govern- 
ment for  protection  in  the  exercise  of  their  duty,  might 
bring  on  the  national  councils  an  imputation  of  awe  or 
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influence,  equally  dishonorable  to  the  government  and  dis- 
satisfactory to  the  other  members  of  the  confederacy." 
No.  43. 

The  necessity  of  supreme  legislative  authority  over  the 
seat  of  government  was  forcibly  impressed  upon  the 
members  of  the  constitutional  convention  by  occurrences 
which  took  place  near  the  close  of  the  Revolutionary 
War.  At  that  time,  while  Congress  was  in  session  in 
Philadelphia,  it  was  surrounded  and  insulted  by  a  body 
of  mutineers  of  the  Continental  Army.  In  giving^n  ac- 
count of  this  proceeding,  Mr.  Rawle,  in  his  Treatise  on 
the  Constitution,  says  of  the  action  of  Congress :  "  It  ap- 
plied to  the  executive  authority  of  Pennsylvania  for  de- 
fence ;  but,  under  the  ill-conceived  constitution  of  the 
State  at  that  time,  the  executive  power  was  vested  in  a 
council,  consisting  of  thirteen  members,  and  they  possessed 
or  exhibited  so  little  energy,  and  such  apparent  intimida- 
tion, that  the  Congress  indignantly  removed  to  New 
Jersey,  whose  inhabitants  welcomed  it  with  promises  of 
defending  it.  It  remained  for  some  time  at  Princeton 
without  being  again  insulted,  till,  for  the  sake  of  greater 
convenience,  it  adjourned  to  Annapolis.  The  general 
dissatisfaction  with  the  proceedings  of  the  executive  au- 
thority of  Pennsylvania,  and  the  degrading  spectacle  of  a 
fugitive  Congress,  suggested  the  remedial  provisions  now 
under  consideration."  Rawle,  Constitution  of  the  United 
States,  113.  Of  this  proceeding  Mr.  Justice  Stor}^  remarks  : 
"If  such  a  lesson  could  have  been  lost  upon  the  people, it 
would  have  been  as  humiliating  to  their  intelligence  as  it 
would  have  been  offensive  to  their  honor."  2  Story  Con- 
stitution, §  1219. 

Upon  the  second  part  of  the  clause  in  question,  giving 
power  to  "  exercise  like  authority,"  that  is,  of  exclusive 
legislation  "  over  all  places  purchased  by  the  consent  of 
the  Legislature  of  the  State  in  which  the  same  shall  be, 


for  the  erection  of  forts,  magazines,  arsenals,  dock-yards, 
and  other  needful  buildings,"  the  Federalist  observes  that 
the  necessity  of  this  authority  is  not  less  evident.  "  The 
public  money  expended  on  such  places,"  it  adds,  "  and 
the  public  property  deposited  in  them,  require  that  they 
should  be  exempt  from  the  authority  of  the  particular 
State.  Nor  would  it  be  proper  for  the  places  on  which 
the  security  of  the  entire  Union  may  depend  to  be  in  any 
degree  dependent  on  a  particular  member  of  it.  All  ob- 
jections and  scruples  are  here  also  obviated  by  requiring 
the  concurrence  of  the  States  concerned  in  every  such  es- 
tablishment." "  The  power,"  says  Mr.  Justice  Story,  re- 
peating the  substance  of  Mr.  Madison's  language,  "  is 
wholly  unexceptionable,  since  it  can  only  be  exercised  at 
the  will  of  the  State,  and  therefore  it  is  placed  beyond  all 
reasonable  scruple." 

This  power  of  exclusive  legislation  is  to  be  exercised, 
as  thus  seen,  over  places  purchased,  by  consent  of  the 
Legislatures  of  the  States  in  which  they  are  situated,  for 
the  specific  purposes  enumerated.  It  would  seem  to  have 
been  the  opinion  of  the  framers  of  the  Constitution  that, 
without  the  consent  of  the  States,  the  new  government 
would  not  be  able  to  acquire  lands  within  them  ;  and 
therefore  it  w7as  provided  that  when  it  might  require  such 
lands  for  the  erection  of  forts  and  other  buildings  for  the 
defence  of  the  country,  or  the  discharge  of  other  duties 
devolving  upon  it,  and  the  consent  of  the  States  in  which 
they  were  situated  was  obtained  for  their  acquisition,  such 
consent  should  carry  with  it  political  dominion  and  legis- 
lative authority  over  them.  Purchase  with  such  consent 
was  the  only  mode  then  thought  of  for  the  acquisition  by 
the  general  government  of  title  to  lands  in  the  States. 
Since  the  adoption  of  the  Constitution  this  view  has  not 
generally  prevailed.  Such  consent  has  not  always  been 
obtained,  nor  supposed  necessary,  for  the  purchase  by  the 
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general  government  of  lands  within  the  States.  If  any 
doubt  has  ever  existed  as  to  its  power  thus  to  acquire 
lands  within  the  States,  it  has  not  had  sufficient  strength 
to  create  any  effective  dissent  from  the  general  opinion. 
The  consent  of  the  States  to  the  purchase  of  lands  within 
them  for  the  special  purposes  named  is,  however,  essential, 
under  the  Constitution,  to  the  transfer  to  the  general  gov- 
ernment, with  the  title  of  political  jurisdiction  and  do- 
minion. Where  lands  are  acquired  without  such  consent, 
the  possession  of  the  United  States,  unless  political  juris- 
diction be  ceded  to  them  in  some  other  way,  is  simply 
that  of  an  ordinary  proprietor.  The  property  in  that 
case,  unless  used  as  a  means  to  carry  out  the  purposes  of 
the  government,  is  subject  to  the  legislative  authority  and 
control  of  the  States  equally  with  the  property  of  private 
individuals. 

But  not  only  by  direct  purchase  have  the  United  States 
been  able  to  acquire  lands  they  needed  without  the  con- 
sent of  the  States,  but  it  has  been  held  that  they  possess 
the  right  of  eminent  domain  within  the  States,  using 
those  terms,  not  as  expressing  the  ultimate  dominion  or 
title  to  property,  but  as  indicating  the  right  to  take 
private  property  for  public  uses  when  needed  to  execute 
the  powers  conferred  by  the  Constitution  ;  and  that  the 
general  government  is  not  dependent  upon  the  caprice  of 
individuals  or  the  will  of  State  Legislatures  in  the  ac- 
quisition of  such  lands  as  may  be  required  for  the  full 
and  effective  exercise  of  its  powers.  This  doctrine  was 
authoritatively  declared  in  Kohl  v.  United  States,  91  U.  S. 
367.  All  the  judges  of  the  court  agreed  in  the  possession 
by  the  general  government  of  this  right,  although  there 
was  a  difference  of  opinion  whether  provision  for  the  ex- 
ercise of  the  right  had  been  made  in  that  case.  The  court, 
after  observing  that  lands  in  the  States  are  needed  for 
forts,  armories,  and  arsenals,  for  navy-yards  and  light- 
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houses,  for  custom-houses  and  court-houses,  and  for  other 
public  uses,  said  :  "  If  the  right  to  acquire  property  for 
such  uses  may  be  made  a  barren  right  by  the  unwilling- 
ness of  property-holders  to  sell,  or  by  the  action  of  a 
State  prohibiting  a  sale  to  the  federal  government,  the 
constitutional  grants  of  power  may  be  rendered  nugatory, 
and  the  government  is  dependent  for  its  practical  ex- 
istence upon  the  will  of  a  State,  or  even  upon  that  of  a 
private  citizen."  The  right  to  acquire  property  in  this 
way,  by  condemnation,  may  be  exerted  either  through 
tribunals  expressly  designated  by  Congress,  or  by  resort  to 
tribunals  of  the  State  in  which  the  property  is  situated, 
with  her  consent  for  that  purpose.  Such  consent  will  al- 
ways be  presumed  in  the  absence  of  express  prohibition. 
United  States  v.  Jones,  109  U.  S.  513,  519  ;  Matter  of  the 
Petition  of  the  United  States,  96  K  Y.  227. 

Besides  these  modes  of  acquisition,  the  United  States 
possessed,  on  the  adoption  of  the  Constitution,  an  im- 
mense domain  lying  north  and  west  of  the  Ohio  River, 
acquired  as  the  result  of  the  Revolutionary  War  from 
Great  Britain,  or  by  cessions  from  Virginia,  Massachusetts 
and  Connecticut ;  and,  since  the  adoption  of  the  Constitu- 
tion, they  have  by  cession  from  foreign  countries,  come 
into  the  ownership  of  a  territory  still  larger,  lying  between 
the  Mississippi  River  and  the  Pacific  Ocean,  and  out  of 
these  territories  several  States  have  been  formed  and  ad- 
mitted into  the  Union.  The  proprietorship  of  the  United 
States  in  large  tracts  of  land  within  these  States  has  re- 
mained after  their  admission.  There  has  been,  therefore, 
no  necessity  for  them  to  purchase  or  to  condemn  lands 
within  those  States,  for  forts,  arsenals,  and  other  public 
buildings,  unless  tihey  had  disposed  of  what  they  after- 
wards needed.  Having  the  title,  they  have  usually  re- 
served certain  portions  of  their  lands  from  sale  or  other 
disposition,  for  the  uses  of  the  government. 
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This  brief  statement  as  to  the  different  modes  in  which 
the  United  States  have  acquired  title  to  lands  upon  which 
public  buildings  have  been  erected  will  serve  to  explain 
the  nature  of  their  jurisdiction  over  such  places,  and  the 
consistency  with  each  other  of  decisions  on  the  subject  by 
Federal  and  State  tribunals,  and  of  opinions  of  the  At- 
torneys General. 

When  the  title  is  acquired  by  purchase  by  consent  of 
the  Legislatures  of  the  States,  the  federal  jurisdiction  is 
exclusive  of  all  State  authority.  This  follows  from  the 
declaration  of  the  Constitution  that  Congress  shall  ha\e 
"  like  authority  "  over  such  places  as  it  has  over  the  dis- 
trict which  is  the  seat  of  government ;  that  is,  the  power 
of  "  exclusive  legislation  in  all  cases  whatsoever." 
Broader  or  clearer  language  could  not  be  used  to  exclude 
all  other  authority  than  that  of  Congress ;  and  that  no 
other  authority  can  be  exercised  over  them  has  been  the 
uniform  opinion  of  Federal  and  State  tribunals,  and  of 
the  Attorneys  General. 

The  reservation  which  has  usually  ^accompanied  the 
consent  of  the  States  that  civil  and  criminal  process  of  the 
State  courts  may  be  served  in  the  places  purchased,  is  not 
considered  as  interfering  in  any  respect  with  the  suprem- 
acy of  the  United  States  over  them ;  but  is  admitted  to 
prevent  them  from  becoming  an  asylum  for  fugitives  from 
justice.  And  Congress,  by  statute  passed  in  1795,  de- 
clared that  cessions  from  the  States  of  the  jurisdiction  of 
places  where  light -houses,  beacons,  buoys,  or  public  piers 
were  or  might  be  erected,  with  such  reservations,  should 
be  deemed  sufficient ,  for  the  support  and  erection  of  such 
structures,  and  if  no  such  reservation  had  been  made,  or 
in  future  cessions  for  those  purposes  should  be  omitted, 
civil  and  criminal  process  issued  under  the  authority  of 
the  State  or  of  the  United  States  might  be  served  and  ex- 
ecuted within  them.  1  8tat.  426,  ch.  40, 


11 

Thus,  in  United  States  v.  Cornell,  2  Mason,  60,  it  was 
held  by  Mr.  Justice  Story,  that  the  purchase  of  land  by 
the  United  States  for  public  purposes,  within  the  limits  of 
a  State,  did  not  of  itself  oust  the  jurisdiction  or  sovereignty 
of  the  State  over  the  lands  purchased  ;  but  that  the  pur- 
chase must  be  by  consent  of  the  Legislature  of  the  State, 
and  then  the  jurisdiction  of  the  United  States  under  the 
Constitution  became  exclusive.  In  that  case  the  defend- 
ant was  indicted  for  murder  committed  in  Fort  Adams,  in 
Newport  Harbor,  Ehode  Island.  The  place  had  been 
purchased  by  the  United  States  with  the  consent  of  the 
State,  to  which  was  added  the  reservation  mentioned,  as 
to  the  service  of  civil  and  criminal  process  within  it.  The 
main  questions  presented  for  decision  were,  whether  the 
sole  and  exclusive  jurisdiction  over  the  place  vested  in 
the  United  States  without  a  formal  act  of  cession,  and 
whether  the  reservation  as  to  service  of  process  made  the 
jurisdiction  concurrent  with  that  of  the  State.  The  first 
question  was  answered,  as  above,  that  the  purchase  by 
consent  gave  the  exclusive  jurisdiction ;  and,  as  to  the 
second  question,  the  court  said  :  "  In  its  terms,  it  certainly 
does  not  contain  any  reservation  of  concurrent  jurisdic- 
tion or  legislation.  It  provides  only  that  civil  and  criminal 
process  issued  under  the  authority  of  the  State,  which 
must,  of  course,  be  for  acts  done  within  and  cognizable  by 
the  State,  may  be  executed  within  the  ceded  lands,  not- 
withstanding the  cession.  Not  a  word  is  said  from  which 
we  can  infer  that  it  was  intended  that  the  State  should 
have  a  right  to  punish  for  acts  done  within  the  ceded 
lands.  The  whole  apparent  object  is  answered  by  con- 
sidering the  clause  as  meant  to  prevent  these  lands  from 
becoming  a  sanctuary  for  fugitives  from  justice  for  acts 
done  within  the  acknowledged  jurisdiction  of  the  State. 
Now,  there  is  nothing  incompatible  with  the  exclusive 
sovereignty  or  jurisdiction  of  one  State  that  it  should 
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permit  another  State  in  such  cases  to  execute  its  process 
within  its  limits.  And  a  cession  of  exclusive  jurisdiction 
may  well  be  made  with  a  reservation  of  a  right  of  this 
nature,  which  then  operates  only  as  a  condition  annexed 
to  the  cession,  and  as  an  agreement  of  the  new  sovereign 
to  permit  its  free  exercise  as  quoad  hoc  his  own  process. 
This  is  the  light  in  which  clauses  of  this  nature  (which 
are  very  frequent  in  grants  made  by  the  States  to  the 
'United  States)  have  been  received  by  this  court  on  various 
occasions  on  which  the  subject  has  been  heretofore  brought 
before  it  for  consideration,  and  it  is  the  same  light  in  which 
it  has  also  been  received  by  a  very  learned  State  court. 
In  our  judgment  it  comports  entirely  with  the  apparent 
intention  of  the  parties,  and  gives  effect  to  acts  which 
might  otherwise,  perhaps,  be  construed  entirely  nugatory. 
For  it  may  well  be  doubted  whether  Congress  is,  by  the 
terms  of  the  Constitution,  at  liberty  to  purchase  lands  for 
forts,  dock-yards,  (fee.,  with  the  consent  of  the  State 
Legislature,  where  such  consent  is  so  qualified  that  it  will 
not  justify  the  exclusive  legislation  of  Congress  there.  It 
may  well  be  doubted  if  such  consent  be  not  utterly  void. 
Ut  res  magis  valeat  quam  pereat,  we  are  bound  to  give  the 
present  act  a  different  construction  if  it  may  reasonably 
be  done  ;  and  we  have  not  the  least  hesitation  in  declaring 
that  the  true  interpretation  of  the  present  proviso  leaves 
the  sole  and  exclusive  jurisdiction  of  Fort  Adams  in  the 
United  States." 

The  case  referred  to  in  which  the  subject  was  considered 
by  a  learned  State  court  is  that  of  Commonwealth  v.  Clary, 
8  Mass.  72.  There  tlje  Supreme  Court  of  Massachusetts 
held  that  the  courts  of  the  Commonwealth  could  not  take 
cognizance  of  offences  committed  upon  lands  in  the  town 
of  Springfield  purchased  with  the  consent  of  the  Common- 
wealth by  the  United  States  for  the  purpose  of  erecting 
arsenals  upon  them.  That  was  the  case  of  a  prosecution 
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Against  the  defendant  for  selling  spirituous  liquors  on  the 
land  without  a  license,  contrary  to  a  statute  of  the  State. 
But  the  court  held  that  the  law  had  no  operation  within 
the  lands  mentioned.  "  The  territory,"  it  said,  "  on  which 
the  offence  charged  is  agreed  to  have  been  committed  is 
the  territory  of  the  United  States,  over  which  the  Con- 
gress have  exclusive  power  of  legislation."  It  added,  that 
"  the  assent  of  the  Commonwealth  to  the  purchase  of  this 
territory  by  the  United  States  had  this  condition  annexed 
to  it,  that  civil  and  criminal  process  might  be  served 
therein  by  the  officers  of  the  Commonwealth.  This  con- 
dition was  made  with  a  view  to  prevent  the  territory  from 
becoming  a  sanctuary  for  debtors  and  criminals ;  and 
from  the  subsequent  assent  of  the  United  States  to  the 
said  condition,  evidenced  by  their  making  the  purchase, 
it  results  that  the  officers  of  the  Commonwealth,  in  ex- 
ecuting such  process,  act  under  the  authority  of  the  United 
States.  No  offences  committed  within  that  territory  are 
committed  against  the  laws  of  this  Commonwealth,  nor 
can  such  offences  be  punishable  by  the  courts  of  the 
Commonwealth  unless  the  Congress  of  the  United  States 
should  give  to  the  said  courts  jurisdiction  thereof."  In 
Mitchell  v.  TiWitts,  17  Pick.  298,  before  the  same  court, 
years  afterwards,  it  was  held  that  a  vessel  employed  in 
transporting  stone  from  Maine  to  the  navy -yard  in  Charles- 
town,  Mass.,  a  place  purchased  by  the  United  States  with 
the  consent  of  the  State,  was  not  employed  in  transport- 
ing stone  within  the  Commonwealth,  and  therefore  com- 
mitted no  offence  in  disregarding  a  statute  making  certain 
requirements  of  vessels  thus  employed.  The  court  'said 
that  to  bring  a  vessel  within  the  description  of  the  statute, 
she  must  be  employed  in  landing  stone  at,  or  taking  stone 
from,  some  place  in  the  Commonwealth,  and  that  the  law 
of  Massachusetts  did  not  extend  to  and  operate  within  the 
territory  ceded,  adopting  the  principle  of  its  previous  de- 
cision in  8  Mass. 
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In  March,  1841,  the  House  of  Kepresentatives  of  Massa- 
chusetts requested  of  the  Justices  of  the  Supreme  Judicial 
Court  of  that  State  their  opinion  whether  persons  resid- 
ing on  lands  in  that  State  purchased  by  or  ceded  to  the 
United  States  for  navy-yards,  arsenals,  dock-yards,  forts, 
light-houses,  hospitals  and  armories,  were  entitled  to  the 
benefits  of  the  State  common  schools  for  their  children 
in  the  towns  where  such  lands  were  located ;  and  the 
Justices  replied  that,  "  where  the  general  consent  of  the 
Commonwealth  is  given  to  the  purchase  of  territory  by  the 
United  States  for  forts  and  dock-yards,  and  where  there 
is  no  other  condition  or  reservation  in  the  act  granting 
such  consent  but  that  of  a  concurrent  jurisdiction  of  the 
State  for  the  service  of  civil  process  and  criminal  process 
against  persons  charged  with  crimes  committed  out  of 
such  territory,  the  government  of  the  United  States  has 
the  sole  and  exclusive  jurisdiction  over  such  territory  for 
all  purposes  of  legislation  and  jurisprudence  with  the 
single  exception  expressed  ;  and  consequently  that  no 
persons  are  amenable  to  the  laws  of  the  Commonwealth 
for  crimes  and  offences  committed  within  said  territory  ; 
and  that  persons  residing  within  the  same  do  not  acquire 
the  civil  and  political  privileges,  nor  do  they  become  sub- 
ject to  the  civil  duties  and  obligations,  of  inhabitants  of 
the  towns  within  which  such  territory  is  situated."  And 
accordingly  they  were  of  opinion  that  persons  residing  on 
such  lands  were  not  entitled  to  the  benefits  of  the  common 
schools  for  their  children  in  the  towns  in  which  such  lands 
were  situated.  1  Met.  580. 

In-  Sinks  v.  Reese,  19  Ohio  St.  306,  the  question  came 
before  the  Supreme  Court  of  Ohio,  as  to  the  effect  of  a 
proviso  in  the  act  of  that  State,  ceding  to  the  United 
States  its  jurisdiction  over  lands  within  her  limits  for  the 
purposes  of  a  National  Asylum  for  Disabled  Volunteer 
Soldiers,  which  was,  that  nothing  in  the  act  should  be 
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construed  to  prevent  the  officers,  employees  and  inmates 
of  the  asylum,  who  were  qualified  voters  of  the  State,  from 
exercising  the  right  of  suffrage  at  all  township,  county, 
and  State  elections  in  the  township  in  which  the  National 
Asylum  should  be  located.  And  it  was  held  that,  upon 
the  purchase  of  the  territory  by  the  United  States,  with 
the  consent  of  the  Legislature  of  the  State,  the  general 
government  became  invested  with  exclusive  jurisdiction 
over  it  and  its  appurtenances  in  all  cases  whatsoever  ;  and 
that  the  inmates  of  such  asylum  resident  within  the  terri- 
tory, being  within  such  exclusive  jurisdiction,  were  not 
residents  of  the  State  so  as  to  entitle  them  to  vote,  within 
the  meaning  of  the  Constitution,  which  conferred  the  elec- 
tive franchise  upon  its  residents  alone. 

To  the  same  effect  have  been  the  opinions  of  the  At- 
torneys General,  when  called  for  by  the  head  of  one  of 
the  Departments.  Thus,  in  the  case  of  the  armory  at 
Harper's  Ferry,  in  Virginia,  the  question  arose  whether 
officers  of  the  army,  or  other  persons,  residing  in  the  limits 
of  the  armory,  the  lands  composing  which  had  been  pur- 
chased by  consent  of  the  State,  were  liable  to  taxation  by 
her.  The  consent  had  been  accompanied  by  a  cession  of 
jurisdiction,  with  a  declaration  that  the  State  retained  con- 
current jurisdiction  with  the  United  States  over  the  place, 
so  far  as  it  could  consistently  with  the  acts  giving  consent 
to  the  purchase  and  ceding  jurisdiction;  and  that  its 
courts,  magistrates,  and  officers  might  take  such  cogni- 
zance, execute  such  processes,  and  discharge  such  other 
legal  functions  within  it  as  might  not  be  incompatible  with 
the  true  intent  and  meaning  of  those  acts.  The  question 
having  been  submitted  to  the  Attorney-General,  he  replied 
that  the  sole  object  arid  effect  of  the  reservation  was  to 
prevent  the  place  from  becoming  a  sanctuary  for  fugitives 
from  justice,  for  acts  done  within  the  acknowledged  juris- 
diction of  the  State,  and  that  in  all  other  respects  the  ex- 
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territoriality  of  the  armory  at  Harper's  Ferry  was  com- 
plete, in  so  far  as  regards  the  State  ;  that  the  persons  in 
the  employment  of  the  United  States,  actually  residing  in 
the  limits  of  the  armory,  did  not  possess  the  civil  and 
political  rights  of  citizens  of  the  State,  nor  were  they  sub- 
ject to  the  tax  and  other  obligations  of  such  citizens.  6 
Opins.  Attorneys  General,  577.  See  also  the  case  of  The 
New  York  Post-Office  Site,  10  Opins.  Attorneys  Gen- 
eral, 35. 

These  authorities  are  sufficient  to  support  the  propo- 
sition which  follows  naturally  from  the  language  of  the 
Constitution,  that  no  other  legislative  power  than  that  of 
Congress  can  be  exercised  over  lands  within  a  State  pur- 
chased by  the  United  States  with  her  consent  for  one  of 
the  purposes  designated  ;  and  that  such  consent  under  the 
Constitution  operates  to  exclude  all  other  legislative 
authority. 

But  with  reference  to  lands  owned  by  the  United  States, 
acquired  by  purchase  without  the  consent  of  the  State,  or 
by  cessions  from  other  governments,  the  case  is  different. 
Story,  in  his  Commentaries  on  the  Constitution,  says  : 
"  If  there  has  been  no  cession  by  the  State  of  the  place, 
although  it  has  been  constantly  occupied  and  used  under 
purchase,  or  otherwise,  by  the  United  States  for  a  fort  or 
arsenal,  or  other  constitutional  purpose,  the  State  juris- 
diction still  remains  complete  and  perfect ;  "  and  in  sup- 
port of  this  statement  he  refers  to  People  v.  Godfrey,  17 
Johns.  225.  In  that  case  the  land  on  which  Fort  Niagara 
was  erected,  in  New  York,  never  having  been  ceded  by  the 
State  to  the  United  States,  it  was  adjudged  that  the  courts 
of  the  State  had  jurisdiction  of  crimes  or  offences  against 
the  laws  of  the  State  committed  within  the  fort  or  its  pre- 
cincts, although  it  had  been  garrisoned  by  the  troops  of 
the  United  States  and  held  by  them  since  its  surrender  by 
Great  Britain  pursuant  to  the  treaties  of  1783  and  1794. 
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In  deciding  the  case,  the  court  said  that  the  possession  of 
the  post  by  the  United  States  must  be  considered  as  a 
possession  for  the  State,  not  in  derogation  of  her  rights, 
observing  that  it  regarded  it  as  a  fundamental  principle 
that  the  rights  of  sovereignty  were  not  to  be  taken  away 
by  implication.  "  If  the  United  States,"  the  court  added, 
"  had  the  right  of  exclusive  legislation  over  the  Fortress  of 
Niagara  they  would  have  also  exclusive  jurisdiction  ;  but 
we  are  of  opinion  that  the  right  of  exclusive  legislation 
within  the  territorial  limits  of  any  State  can  be  acquired 
by  the  United  States  only  in  the  mode  pointed  out  in  the 
Constitution,  by  purchase,  by  consent  of  the  Legislature  of 
the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock-yards,  and  other  needful 
buildings.  The  essence  of  that  provision  is  that  the  State 
shall  freely  cede  the  particular  place  to  the  United  States 
for  one  of  the  specific  and  enumerated  objects.  This  juris- 
diction cannot  be  acquired  tortiously  or  by  disseisin  of 
the  State ;  much  less  can  it  be  acquired  by  mere  occu- 
pancy, with  the  implied  or  tacit  consent  of  the  State,  when 
such  occupancy  is  for  the  purpose  of  protection." 

Where,  therefore,  lands  are  acquired  in  any  other  way 
by  the  United  States  within  the  limits  of  a  State  than  by 
purchase  with  her  consent,  they  will  hold  the  lands  sub- 
ject to  this  qualification  :  that  if  upon  them  forts,  arsenals, 
or  other  public  buildings  are  erected  for  the  uses  of  the 
general  government,  such  buildings,  with  their  appurte- 
nances, as  instrumentalities  for  the  execution  of  its  powers, 
will  be  free  from  any  such  interference  and  jurisdiction  of 
the  State  as  would  destroy  or  impair  their  effective  use 
for  the  purposes  designed.  Such  is  the  law  with  refer- 
ence to  all  instrumentalities  created  by  the  general  gov- 
ernment. Their  exemption  from  State  control  is  essential 
to  the  independence  and  sovereign  authority  of  the  United 
States  within  the  sphere  of  their  delegated  powers.  But, 
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when  not  used  as  such  instrumentalities,  the  legislative 
power  of  the  State  over  the  places  acquired  will  be  as  full 
and  complete  as  over  any  other  places  within  her  limits. 

As  already  stated,  the  land  constituting  the  Fort  Leaven- 
worth  Military  Keservation  was  not  purchased,  but  was 
owned  by  the  United  States  by  cession  from  France  many 
years  before  Kansas  became  a  State  ;  and  whatever  politi- 
cal sovereignty  and  dominion  the  United  States  had  over 
the  place  cornes  from  the  cession  of  the  State  since  her 
admission  into  the  Union.  It  not  being  a  case  where,  ex- 
clusive legislative  authority  is  vested  by  the  Constitution 
of  the  United  States,  that  cession  could  be  accompanied 
with  such  conditions  as  the  State  might  see  fit  to  annex 
not  inconsistent  with  the  free  and  effective  use  of  the  fort 
as  a  military  post. 

In  the  recent  case  of  the  Fort  Porter  Military  Reserva- 
tion, the  opinion  of  the  Attorney-General  was  in  conform- 
ity with  this  view  of  the  law.  On  the  28th  of  February, 
1842,  the  Legislature  of  New  York  authorized  the  com- 
missioners of  its  land  office  to  cede  to  the  United  States 
the  title  to  certain  land  belonging  to  the  State  within  her 
limits,  u  for  military  purposes,  reserving  a  free  and  unin- 
terrupted use  and  control  in  the  canal  commissioners  of 
all  that  may  be  necessary  for  canal  and  harbor  purposes." 
Under  this  act  the  title  was  conveyed  to  the  United 
States.  The  act  also  ceded  to  them  jurisdiction  over  the 
land.  In  1880  the  superintendent  of  public  works  in  New 
York,  upon  whom  the  duties  of  canal  commissioner  were 
devolved,  informed  the  Secretary  of  War  that  the  interests 
of  the  State  required  that  the  land,  or  a  portion  of  it, 
should  be  occupied  by  her  for  canal  purposes,  claiming 
the  right  to  thus  occupy  it  under  the  reservation  in  the 
act  of  cession.  The  opinion  of  the  Attorney-General  was, 
therefore,  requested  as  to  the  authority  of  the  Secretary 
of  War  to  permit  the  State,  under  these  considerations,  to 
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use  so  much  of  the  land  as  would  not  interfere  with  its 
use  for  military  purposes.  The  Attorney-General  replied 
that  the  United  States,  under  the  grant,  held  the  land  for 
military  purposes,  and  that  the  reservation  in  favor  of  the 
State  could  be  deemed  valid  only  so  far  as  it  was  not  re- 
pugnant to  the  grant ;  that,  hence,  the  right  of  the  State 
to  occupy  and  use  the  premises  for  canal  or  harbor  pur- 
poses must  be  regarded  as  limited  or  restricted  by  the 
purposes  of  the  grant ;  that,  when  such  use  and  occupa- 
tion would  defeat  or  interfere  with  those  purposes,  the 
right  of  the  State  did  not  exist ;  but,  when  they  would  not 
interfere  with  those  purposes,  the  State  was  entitled  to 
use  so  much  of  the  land  as  might  be  necessary  for  her 
canal  and  harbor  purposes.  16  Opin.  Attorneys  General, 
592. 

We  are  here  met  with  the  objection  that  the  Legislature 
of  a  State  has  no  power  to  cede  away  her  jurisdiction  and 
legislative  power  over  any  portion  of  her  territory,  except 
as  such  cession  follows  under  the  Constitution  from  her 
consent  to  a  purchase  by  the  United  States  for  some  one 
of  the  purposes  mentioned.  If  this  were  so,  it  would  not 
aid  the  railroad  company  ;  the  jurisdiction  of  the  State 
would  then  remain  as  it  previously  existed.  But  aside 
from  this  consideration,  it  is  undoubtedly  true  that  the 
State,  whether  represented  by  her  Legislature  or  through 
a  convention  specially  called  for  that  purpose,  is  incom- 
petent to  cede  her  political  jurisdiction  and  legislative  au- 
thority over  any  part  of  her  territory  to  a  foreign  country, 
without  the  concurrence  of  the  general  government.  The 
jurisdiction  of  the  United  States  extends  over  all  the  ter- 
ritory within  the  States,  and,  therefore,  their  authority 
must  be  obtained,  as  well  as  that  of  the  State  within  which 
the  territory  is  situated,  before  any  cession  of  sovereignty 
or  political  jurisdiction  can  be  made  to  a  foreign  country. 
And  so  when  questions  arose  as  to  the  northeastern  bound- 
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ary,  in  Maine,  between  Great  Britain  and  the  United 
States,  and  negotiations  were  in  progress  for  a  treaty  to 
settle  the  boundary,  it  was  deemed  necessary  on  the  part 
of  our  government  to  secure  the  co-operation  and  concur- 
rence of  Maine,  so  far  as  such  settlement  might  involve  a 
cession  of  her  sovereignty  and  jurisdiction,  as  well  as  title 
to  territory  claimed  by  her,  and  of  Massachusetts,  so  far 
as  it  might  involve  a  cession  of  title  to  lands  held  by  her. 
Both  Maine  and  Massachusetts  appointed  commissioners 
to  act  with  the  Secretary  of  State,  and  after  much  negotia- 
tion the  claims  of  the  two  States  were  adjusted,  and  the 
disputed  questions  of  boundary  settled.  The  commis- 
sioners of  Maine  were  appointed  by  her  Legislature  and 
those  of  Massachusetts  by  her  Governor  under  authority 
of  an  act  of  her  Legislature.  It  was  not  deemed  neces- 
sary to  call  a  convention  of  the  people  in  either  of  them 
to  give  to  the  commissioners  the  requisite  authority  to  act 
effectively  for  their  respective  States.  5  Webster's  Works, 
99 ;  6  Ib.  273. 

In  their  relation  to  the  general  government,  the  States 
of  the  Union  stand  in  a  very  different  position  from  that 
which  they  hold  to  foreign  governments.  Though  the 
jurisdiction  and  authority  of  the  general  government  are 
essentially  different  from  those  of  the  State,  they  are  not 
those  of  a  different  country ;  and  the  two,  the  State  and 
general  government,  may  deal  with  each  other  in  any  way 
they  may  deem  best  to  carry  out  the  purposes  of  the  Con- 
stitution. It  is  for  the  protection  and  interests  of  the 
States,  their  people  and  property,  as  well  as  for  the  pro- 
tection and  interests  of  the  people  generally  of  the  United 
States,  that  forts,  arsenals,  and  other  buildings  for  public 
uses  are  constructed  within  the  States.  As  instrumentali- 
ties for  the  execution  of  the  powers  of  the  general  govern- 
ment, they  are,  as  already  said,  exempt  from  such  control 
of  the  States  as  would  defeat  or  impair  their  use  for  those 
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purposes ;  and  if,  to  their  more  effective  use,  a  cession  of 
legislative  authority  and  political  jurisdiction  by  the  State 
would  be  desirable,  we  do  not  perceive  any  objection  to  its 
grant  by  the  Legislature  of  the  State.  Such  cession  is 
really  as  much  for  the  benefit  of  the  State  as  it  is  for  the 
benefit  of  the  United  States.  It  is  necessarily  temporary, 
to  be  exercised  only  so  long  as  the  places  continue  to  be 
used  for  the  public  purposes  for  which  the  property  was 
acquired  or  reserved  from  sale.  When  they  cease  to  be 
thus  used,  the  jurisdiction  reverts  to  the  State. 

The  Military  Reservation  of  Fort  Leavenworth  was  not, 
as  already  said,  acquired  by  purchase  with  the  consent  of 
Kansas.  And  her  cession  of  jurisdiction  is  not  of  exclu- 
sive legislative  authority  over  the  land,  except  so  far  as 
that  may  be  necessary  for  its  use  as  a  military  post ;  and 
it  is  not  contended  that  the  saving  clause  in  the  act  of 
cession  interferes  with  such  use.  There  is",  therefore,  no 
constitutional  prohibition  against  the  enforcement  of  that 
clause.  The  right  of  the  State  to  subject  the  railroad 
property  to  taxation  exists  as  before  the  cession.  The  in- 
validity of  the  tax  levied  not  being  asserted  on  any  other 
ground  than  the  supposed  exclusive  jurisdiction  of  the 
United  States  over  the  reservation  notwithstanding  the 
saving  clause,  the  judgment  of  the  court  below  must  be 

Affirmed 
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In  the  Matter  of  the  APPLICATION  OF  THE  PACIFIC  RAILWAY  COMMIS- 
SION, etc.1 

(Circuit  Court,  N.  D.  California.    August  29, 1887.) 

1.  CONSTITUTIONAL  LAW — JUDICIAL  POWERS— PACIFIC  RAILWAY  COMMISSION. 

The  Pacific  Railway  Commission  is  not  a  judicial  body,  and  possesses  no 
judicial  powers  under  the  act  of  congress  of  March  3,  1887,  creating  it,  and 
can  determine  no  rights  of  the  government,  or  of  the  corporations  whose 
affairs  it  is  appointed  to  investigate. 

2.  SAME— POWER  OF  CONGRESS— PRODUCTION  OF  PRIVATE  PAPERS. 

Congress  cannot  compel  the  production  of  private  books  and  papers  of  citi- 
zens for  its  inspection,  except  in  the  course  of  judicial  proceedings,  or  in 
suits  instituted  for  that  purpose,  and  then  only  upon  averments  that  its  rights 
in  some  way  depend  upon  evidence  therein  contained. 

3.  UNITED  STATES— POWER  TO  SUE — COURTS. 

The  courts  are  open  to  the  United  States  as  to  private  parties  to  secure  pro- 
tection for  their  legal  rights  and  interests,  by  regular  proceedings. 

4.  CONSTITUTIONAL  LAW — POWER  OF  CONGRESS  —  INVESTIGATION  BY  COMMIS- 

SION. 

Congress  cannot  empower  a  commission  to  investigate  the  private  affairs, 
books,  and  papers  of  the  officers  and  employes  of  corporations  indebted  to 
the  government,  as  to  their  relations  to  other  companies  with  which  such 
corporations  have  had  dealings,  except  so  far  as  such  officers  and  employes 
are  willing  to  submit  the  same  for  inspection;  and  the  investigation  of  the 
Pacific  Railway  Commission  into  the  affairs  of  officers  and  employes  of  the 
Pacific  Railway  Companies  under  the  act  of  March  3,  1887,  is  limited  to  that 
extent. 

5.  SAME— EXPENDITURES  OF  CENTRAL  PACIFIC  RAILROAD  COMPANY, 

The  United  States  have  no  interest  in  expenditures  of  the  Central  Pacific 
Railroad  Company  under  vouchers  which  have  not  been  charged  against  the 
government  in  the  accounts  between  them;  and  the  Pacific  Railway  Commis- 
sion under  the  act  of  congress  of  March  3,  1887,  has  no  power  to  investigate 
such  expenditures  against  the  will  of  the  company  and  its  officers. 

6.  SAME— JUDICIAL  POWERS. 

The  judicial  power  of  the  United  States  is  limited  to  "cases"  and  "contro- 
versies" enumerated  in  article  3,  §  1,  Const.,  as  modified  by  the  eleventh 
amendment,  and  to  petitions  on  habeas  corpus,  and  cannot  be  extended  by 
congress;  and  by  such  "cases"  and  "controversies"  are  meant  the  claims 
of  litigants  brought  for  determination  by  regular  judicial  proceedings  estab- 
lished by  law  or  custom. 

7.  SAME— LEGISLATIVE  POWER— INVESTIGATIONS — COURTS. 

The  judicial  department  is  independent  of  the  legislative,  in  the  federal 
government,  and  congress  cannot  make  the  courts  its  instruments  in  con- 
ducting mere  legislative  investigations. 

8.  SAME. 

The  power  of  the  United  States  courts  to  authorize  the  taking  of  deposi- 
tions on  letters  rogatory  from  courts  of  foreign  jurisdictions  exists  by  inter- 
national comity;  but  no  comity  of  any  kind  can  be  invoked  by  a  mere  investi- 
gating committee  appointed  by  congress. 

9.  CENTRAL   PACIFIC   RAILROAD    COMPANY  —  STATE    CORPORATION  —  FEDERAL 

CONTROL. 

The  Central  Pacific  Railroad  Company  is  a  state  corporation,  not  subject 
to  federal  control,  any  further  than  a  natural  person  similarly  situated  would 
be.  Per  SAWYER,  J. 

1  \  SAME — LAND  GRANTS— BONDS  FROM  GOVERNMENT. 

The  Central  Pacific  Railroad  Company  is  absolute  owner  of  the  lands  and 
bonds  granted  to  it  by  the  government,  having  complied  with  the  act  making 

the  Federal  Reporter,  vol.  32,  pages  241-269,  inclusive. 
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the  grant,  subject  to  the  lien  of  the  government  to  secure  its  advances,  in  the 
same  way  and  to  the  same  extent  as  a  natural  person  in  like  situation.  Per 
SAWYER,  J. 

11.  SAME — RELATION  TO  UNITED  STATES — DEBTOR  AND  CREDITOR. 

The  relation  of  creditor  and  debtor  exists  between  the  United  States 
and  the  Central  Pacific  Railroad  Company,  under  the  act  granting  aid  to  the 
latter,  with  like  force  and  effect  as  if  both  were  natural  persons,  the  relation 
being  private,  and  having  nothing  to  do  with  the  power  of  the  government 
as  sovereign.  Per  SAWYER,  J. 

12.  SAME — INVESTIGATION  BY  UNITED  STATES. 

The  United  States,  as  creditor,  cannot  institute  a  compulsory  investigation 
into  the  private  affairs  of  the  Central  Pacific  Railroad  Company,  or  require 
it  to  exhibit  its  books  and  papers  for  inspection  in  any  other  way,  or  to  any 
greater  extent,  than  would  be  lawful  in  the  case  of  private  creditors  and 
debtors.  Per  SAWYER,  J. 

13.  SAME — JUDICIAL  PROCEDURE — LEGISLATIVE  COMMISSION. 

The  United  States,  as  creditor,  have  the  same  remedy  as  a  private  creditor, 
and  no  other,  to  compel  payment  of  any  moneys  due  them  from  the  Central 
Pacific  Railroad  Company,  as  their  debtor,  or  to  prevent  the  latter  from  wasting 
its  assets  before  the  debt  matures,  and  that  remedy,  if  any,  must  be  by  a 
regular  judicial  proceeding  in  due  course  of  law,  and  congress  has  no  power 
to  institute  a  roving,  legislative  inquisition  into  the  affairs  of  the  company  to 
ascertain  what  it  has  done  or  is  doing  with  its  money.  Per  SAWYER,  J. 

(Syllabus  by  the  Court.} 

This  is  an  application  of  the  Pacific  Railway  Commission,  created 
under  the  act  of  congress  of  March  3,  1887,  "Authorizing  an  investiga- 
tion of  the  books,  accounts,  and  methods  of  railroads  which  have  re- 
ceived aid  from  the  United  States,  and  for  other  purposes,"  for  an  order 
requiring  a  witness  before  it  to  answer  certain  interrogatories  propounded 
to  him.  That  act  authorizes  the  president  to  appoint  three  commis- 
sioners to  examine  the  books,  papers,  and  methods  of  all  railroad  com- 
panies which  have  received  aid  in  bonds  from  the  government,  and  in 
terms  invests  them  with  power  to  make  a  searching  investigation  into 
the  working  and  financial  management,  business,  and  affairs  of  the 
aided  companies;  and  also  to  ascertain  and  report  u  whether  any  of  the 
directors,  officers,  or  employes  of  said  companies,  respectively,  have 
been,  or  are  now,  directly  or  indirectly,  interested,  and  to  what  amount 
or  extent,  in  any  other  railroad,  steam-ship,  telegraph,  express,  mining, 
construction,  or  other  business  company  or  corporation,  and  with  which 
any  agreements,  undertakings,  or  leases  have  been  made  or  entered  into; 
what  amounts  of  money  or  credit  have  been  loaned  by  any  of  said  com- 
panies to  any  person  or  corporation ;  what  amounts  of  money  or  credit  have 
been  or  are  now  borrowed  by  any  of  said  companies,  giving  names  of  lend- 
ers and  the  purposes  for  which  said  sums  have  been  or  are  now  required ; 
what  amounts  of  money  or  other  valuable  consideration,  such  as  stocks, 
bonds,  passes,  and  so  forth,  have  been  expended  or  paid  out  by  said  com- 
panies, whether  for  lawful  or  unlawful  purposes,  but  for  which  sufficient 
and  detailed  vouchers  have  not  been  given  or  filed  with  the  records  of  said 
company;  and,  further,  to  inquire  and  report  whether  said  companies,  or 
either  of  them,  or  their  officers  or  agents,  have  paid  any  money  or  other 
valuable  consideration,  or  done  any  other  act  or  thing,  for  the  purpose 
of  influencing  legislation." 
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It  is  difficult  to  express  in  general  terms  the  extent  to  which  the  com- 
missioners are  required  to  go  in  their  inquisition  into  the  business  and 
affairs  of  the  aided  companies;  or  the  extent  to  which  they  may  not  go 
into  other  business  and  affairs  of  its  directors,  officers,  and  employes. 
The  act  itself  must  be  read  to  form  any  conception  of  the  all-pervading 
character  of  the  scrutiny  it  exacts  of  them.  And  it  provides  that  the 
commissioners,  or  either  of  them,  shall  have  the  power  "to  require  the 
attendance  and  testimony  of  witnesses,  and  the  production  of  all  books, 
papers,  contracts,  agreements,  and  documents  relating  to  the  matter 
under  investigation,  and  to  administer  oaths;  and  to  that  end  may  in- 
voke the  aid  of  any  court  of  the  United  States  in  requiring  the  attend- 
ance and  testimony  of  witnesses,  and  the  production  of  books,  papers, 
and  documents."  And  it  declares  that  "any  of  the  circuit  or  district 
courts  of  the  United  States  within  the  jurisdiction  of  which  such  inquiry 
is  carried  on,  may,  in  case  of  contumacy  or  refusal  to  obey  a  subpoena 
issued  to  any  person,  issue  an  order  requiring  any  such  person  to  appear 
before  said  commissioners,  or  either  of  them,  as  the  case  may  be,  and 
produce  books  and  papers,  if  so  ordered,  and  give  evidence  touching  the 
matter  in  question;  and  any  failure  to  obey  such  order  of. the  court  may 
be  punished  by  such  court  as  #  contempt  thereof."  And  also  that  "the 
claim  that  any  such  testimony  or  evidence  may  tend  to  criminate  the 
person  giving  such  evidence,  shall  not  excuse  such  witness  from  testify- 
ing, but  such  evidence  or  testimony  shall  not  be  used  against  such  per- 
son on  the  trial  of  any  criminal  proceeding." 

In  the  discharge  of  the  duties  imposed  upon  them,  the  commissioners 
have  attended  at  San  Francisco,  and  called  before  them  as  a  witness  Le- 
land  Stanford,  who  is  now,  and  has  been  from  its  organization,  presi- 
dent of  the  Central  Pacific  Railroad  Company,  one  of  the  companies 
which  received  aid  in  bonds  from  the  government;  and  on  the  tenth  of 
August,  while  he  was  under  examination  respecting  the  affairs  of  that 
company,  a  number  of  vouchers  purporting  to  represent  the  expenditure 
of  moneys  belonging  to  it  were  produced  and  verified.  These  vouchers, 
as  stated  by  the  commissioners,  represented  the  aggregate  sum  of  $733,- 
725.68,  which  had  been  expended  by  Mr.  Stanford  between  November 
9,  1870,  and  December  21,  1880,  and  by  him  charged  to  the  company, 
and  by  the  company  subsequently  reimbursed  to  him.  The  persons  to 
whom  the  moneys  were  paid,  and  the  objects  to  which  they  had  been 
applied,  do  not  appear  upon  the  face  of  the  vouchers,  except  that  the  ob- 
jects are  stated  to  have  been  for  "general  expense  account,"  or  for  "legal 
services,"  and  except,  also,  that  in  a  few  instances  the  initials  of  persons 
to  whom  the  money  is  purported  to  have  been  paid  are  given.  One  of 
the  vouchers  (No.  2,569£)  represented  the  expenditure  of  $171,781.89. 
It  reads  as  follows: 

C.  P.  K.  B.  Co.  to  Leland  Stanford,  Dr. 

To  cash  paid  on  accou  nt  of  general  expenses  to  December  31 , 1875,  $137, 365  50 
To  cash  paid  on  account  of  general  expenses  to  December  31, 1875,      34,416  39 

$171,781  89 
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This  was  indorsed,  in  addition  to  its  number  amount,  and  a  state- 
ment of  its  general  character,  as  follows: 

"Allowed  February  7,  1876,  by  board  of  directors,  folio  153. 
"I  certify  that  the  within  account,  amounting  to  $171,781.89,  is  correct. 

"LELAND  STANFORD." 

When  under  examination  Mr.  Stanford  was  asked  to  explain  in  detail 
the  character  of  the  expenditures  covered  by  this  voucher,  he  replied 
that  he  had  no  recollection  of  its  contents,  but  presumed  it  was  made  up 
of  many  items.  He  then  proceeded  to  explain  at  great  length  the  man- 
ner in  which  he  did  business  for  the  company  in  negotiating  loans  and 
incurring  expenditures,  which  was  briefly  this:  The  loans  were  gener- 
ally negotiated  in  San  Francisco,  and  the  payment  of  expenses  incurred 
by  him  was  frequently  made  there,  though  for  many  years  the  office  of 
the  company  was  at  Sacramento.  His  payments  were  usually  in  checks 
drawn  in  his  own  name.  The  check-books,  with  loose  memoranda  kept 
by  him,  were  handed  from  time  to  time  to  some  one  connected  with  the 
office,  by  whom  a  general  voucher  was  made  up  embracing  the  several 
expenditures  incurred,  and  the  voucher  was  then  presented  by  the  wit- 
ness to  the  directors  of  the  company,  and  by  them  approved.  The  wit- 
ness kept  no  accounts  of  his  several  expenditures,  except  loose  memoranda 
and  his  check-books,  from  which  the  vouchers  were  made  up;  and  he 
supposed  the  voucher  in  question  was  thus  made  up.  He  could  not,  at 
that  date,  state  the  items  which  made  up  the  several  accounts,  but  he 
had  no  doubt  that  he  explained  the  matter  to  the  company  when  the 
voucher  was  presented.  To  the  question,  "What  explanation  did  you 
give  the  company?"  the  witness  answered  as  follows:  "Well,  as  I  do  not 
remember  the  items  of  it,  I  cannot  remember,  of  course,  what  explana- 
tion I  may  have  given  to  the  company.  I  don't  think  I  went  into  de- 
tails of  these  things  to  the  company,  further  than  to  say  I  found  it  nec- 
essary to  expend  for  the  general  interest  of  the  company  so  much;  and 
I  do  not  think  that  they  ever  questioned  me  particularly  as  to  the  wis- 
dom of  the  expenditure." 

The  commission  then  asked  the  witness  this  question:  "Was  any  part 
of  the  $171,000  (the  sum  named  in  this  bill  that  I  have  handed  to  you, 
and  that  you  have)  paid  for  the  purpose  of  influencing  legislation?"  The 
counsel  present  acting  for  the  railroad  company  objected  to  the  question, 
for  the  reason  that  the  witness  had  said  that  he  did  not  remember  what 
constituted  the  items  composing  the  voucher;  and  stated  that  upon  that 
point  (of  influencing  legislation)  any  question  the  commission  has  asked, 
or  might  be  disposed  to  ask,  the  witness  would  be  advised  not  to  an- 
swer, upon  the  ground  that  the  company  is  willing  to  account  to  the 
government  for  its  proportion  of  any  voucher  that  is  produced,  or  of  any 
entry  upon  the  books  of  the  company  that  is  unexplained,  and  therefore 
it  will  not  make  any  difference  what  is  done  with  the  money, — whether 
it  was  thrown  into  the  sea,  or  wasted  in  any  manner  or  form.  The  chair- 
man of  the  commission  repeated  the  question  in  a  modified  form  as  fol- 
lows: "Was  any  part  of  the  sum  named  in  the  voucher  submitted  to  you 
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paid  to  any  agent  or  individual  for  the  purpose  of  influencing  legisla- 
tion?" To  this  the  witness  answered  as  follows:  "I  told  you  I  did  not 
know  anything  about  this,  but  then  I  shall  act  upon  the  advice  of  my 
counsel.  I  don't  suppose  it  can  make  any  possible  difference  as  long  as 
we  account  for  the  money.  If  the  government  is  not  satisfied  with  the 
vouchers  which  we  present,  whether  the  money  was  expended  or  wasted, 
or  anything  of  the  kind,  it  can  make  no  possible  difference,  because,  if 
it  went  into  the  sea,  if  I  had  used  this  money  improperly  or  thrown  it 
away,  I  might  be  accountable  to  the  stockholders  for  my  trust;  but  the 
government  cannot  have  any  more  than  the  money,  and  the  company  is 
willing  to  account  for  that  if  you  are  not  satisfied  with  the  action." 
The  witness,  therefore,  under  advice  of  counsel,  declined  to  give  any  fur- 
ther answer. 

The  chairman  also  asked  this  question:  "Are  you  able  to  state  to  the 
commission  that  any  of  the  money  was  paid  for  illegitimate  or  corrupt 
purposes;  that  is,  to  corrupt  the  legislature  of  the  state  of  California,  or 
any  other  state  legislature,  or  the  congress  of  the  United  States?"  and  to 
which  the  witness  answered  as  follows:  "I  have  told  you  what  I  know, 
that  I  do  not  remember  about  that  account;  but  I  can  say  this:  that  I 
never  corrupted  a  member  of  the  legislature  in  my  life,  and  I  do  not 
know  that  any  of  my  agents  ever  did.  So  far  as  congress  is  concerned, 
I  saw  a  statement  that  the  board  of  directors  allowed  my  account  for  ex- 
penditures made  in  Washington  or  in  various  places.  I  do  not  know 
that  I  ever  had  any  occasion  to  pay  out  any  money  at  Washington  ex- 
cept for  my  own  private  expenses." 

The  witness,  upon  further  examination,  testified  that  his  check-books 
in  which  he  drew  his  checks  for  the  expenditures  were  destroyed;  that 
it  had  always  been  his  habit  about  once  a  year  to  have  a  "clean  up;" 
and  when  he  wanted  to  go  away  he  would  overhaul  his  papers,  and  what 
he  did  not  want  he  would  destroy;  that  he  had  been  to  Europe  three 
times  within  the  last  few  years,  and  each  time  he  had  "cleaned  up," 
leaving  only  such  papers  as,  in  case  he  might  not  return,  he  was  willing 
that  other  people  might  see. 

Notwithstanding  the  answer  of  the  witness  that  he  could  not  state  the 
items  of  the  voucher,  and  had  no  recollection  of  any  of  them,  he  was 
repeatedly  asked  substantially  the  same  question,  as  though  by  its  repeti- 
tion a  different  answer  might  be  obtained.  The  answer  was,  however, 
substantially  the  same  in  every  instance.  Other  vouchers  of  a  similar 
kind  presented  by  the  witness  to  the  company  were  produced  and  veri- 
fied, and  with  respect  to  them  the  witness  said  as  follows  :  "  I  suggest 
to  the  commission  that  there  is  not  in  all  that  class  of  bills  to-day  a  single 
item  that  I  positively  remember.  I  could  not  tell  the  amount,  nor  when 
these  bills  were  credited,  excepting  I  went  to  the  books.  I  cannot  tell 
of  a  single  item  that  went  to  make  up  the  amounts.  Let  my  answer  as 
to  this  and  to  the  other  vouchers  of  that  class  be  the  same  as  I  have 
made  to  the  other  (the  first)  voucher;  and  I  will  take  that  position  gen- 
erally." Yet  the  commissioners  felt  it  their  duty  to  ask  specifically  as  to 
each  voucher  substantially  the  same  question,  at  which  some  feeling  ap- 
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pears  to  have  been  excited,  as  the  following  passage  from  the  examina- 
tion upon  one  of  the  vouchers  discloses : 

"Chairman  of  the  Commission.  Was  any  part  of  the  sum  expended 
through  any  agent  or  individual  for  the  purpose  of  influencing  legislation? 
Answer.  Not  to  my  knowledge.  I  have  told  you  already.  1  do  not  know 
the  object  of  your  examining  me  in  this  way.  I  have  told  you  that  I  do  not 
know  anything  about  it,  and  I  have  told  you  that,  I  think,  three  or  four 
times.  The  Chairman.  I  want  you  to  distinctly  understand  that  I  am  go- 
ing to  ask  you  as  to  each  of  these  vouchers,  and  I  will  put  it  on  the  record. 
The  Witness.  And  I  want  you  to  distinctly  understand  that  I  shall  exercise 
my  discretion  about  it.  The  Chairman.  That  is  your  right,  and  it  is  my 
right  and  duty,  sworn  to,  to  ask  you.  The  Witness.  It  is  your  right  and 
your  duty  to  be  a  gentleman  in  asking  questions.  The  Chairman.  Well,  if 
I  have  not  been,  I  will  apologize.  The  Witness.  Well,  I  think  you  have  oc- 
casion to  apologize  for  asking  such  questions  as  that  over  and  over  again. 
The  Chairman.  I  will  repeat  my  question,  and  you  can  decline  just  as  you 
have  done.  I  am  going  through  all  of  these  vouchers  just  in  this  way,  so 
that  there  will  be  no  mistake  in  the  future. " 

The  commissioners  now  ask  in  their  petition  that  the  witness  be  sum- 
moned to  show  cause  why  he  should  not  be  required  to  answer  the  in- 
terrogatories whether  any  part  of  the  sums  named  in  the  several  vouch- 
ers was  paid  for  the  purpose  of  influencing  legislation,  which  he  has  de- 
clined to  do  except  in  the  manner  stated. 

Subsequently,  interrogatories  were  propounded  to  Mr.  Stanford  in- 
quiring whether  any  portion  of  the  moneys  covered  by  the  several  vouch- 
ers produced,  following  the  first  one,  was  paid  to  certain  parties,  who 
were  named ,  for  the  purpose  of  using  the  same  in  connection  with  meas- 
ures pending  in  the  legislature.  The  witness  declined  to  answer  these 
interrogatories,  arid  the  commissioners  also  ask  in  their  petition  that  he 
be  summoned  to  show  cause  why  he  should  not  be  required  to  answer 
them. 

It  was  also  in  evidence  before  the  commission  that  in  December,  1875, 
the  legislature  of  California  was  in  session  in  the  city  of  Sacramento,  and 
that  it  was  the  custom  of  the  railroad  company  to  be  represented  before 
its  committees.  The  commission  thereupon  inquired  as  follows: 

"The  Chairman.  How  many  representatives  did  you  have  there?  Answer. 
I  used  to  generally  go  there  and  spend  a  good  deal  of  time  when  there  was 
any  very  hostile  legislation  going  on  or  proposed.  I  was  up  there,  and  some- 
times had  one  of  our  people,  and  sometimes  another, — sometimes  one  lawyer, 
and  sometimes  another.  The  Chairman^  Please  name  the  lawyers  who  were 
in  the  habit  of  attending  the  legislature  with  you.  A.  Unless  it  is  really  nec- 
essary, I  do  not  want  to  go  into  the  detail  of  anything  of  that  kind.  We  often 
employed  agents  in  a  confidential  character,  and  it  was  not  advisable  that 
others  should  know  that  they  were  in  our  service.  I  do  not  want  to  answer 
unless  I  am  compelled  to  answer.  I  want  to  give  you  all  the  information 
that  it  is  in  our  power,  by  which  you  may  understand  under  what  obligations 
we  are  to  the  government.  If  we  have  wrongfully  disposed  of  any  of  the  as- 
sets of  the  Central  Pacific  Company  that  could  possibly  affect  its  relation  with 
the  government,  I  want  you  to  know  it;  but  where  it  is  a  matter  merely  be- 
tween myself  and  my  stockholders  and  directors,  and  it  cannot  make  any  dif- 
ference in  our  relations  to  the  government,  or  what  the  government  may  want 
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to  claim  because  of  the  lack  of  proper  vouchers  upon  which  to  base  their  five 
or  twenty-five  per  cent.,  I  do  not  want  to  do  it.  I  cannot  conceive  that  the 
questions  you  are  asking  me  can  possibly  affect  our  account  with  the  govern- 
ment as  long  as  we  are  willing  to  pay.  If  you  are  not  satisfied  with  these 
vouchers,  we  say  to  you,  say  so,  and  we  will  account  for  them  as  money  on 
hand." 

To  the  question  subsequently  repeated  the  witness  declined  to  answer, 
and  the  commissioners  pray  in  their  petition  that  the  witness  also  be  re- 
quired by  order  of  the  court  to  show  cause  why  he  shall  not  be  required 
to  answer  this  interrogatory.  Upon  the  filing  of  the  petition,  which  was 
signed  and  verified  by  the  oath  of  the  commissioners,  an  order  was  en- 
tered as  prayed  that  the  witness  show  cause  before  the  court,  on  a  day 
designated,  why  he  should  not  be  required  to  appear  before  them  and 
answer  the  interrogatories  propounded. 

The  witness  appeared  in  response  to  the  order,  and  filed  his  answer  to 
the  petition,  in  which  he  gives  at  some  length  the  history  of  the  con- 
struction of  the  road  of  the  company,  and  of  the  difficulties  its  project- 
ors had  to  encounter,  and  mentions  the  aid  in  bonds  and  lands  received 
from  the  government,  and  the  annual  reports  made  to  the  secretary  of 
the  treasury  of  its  condition  and  management.  He  states  that  since  its 
organization  in  June,  1861,  he  has  been  its  president,  and,  after  de- 
scribing the  manner  of  doing  business,  adds: 

"In  this  way  I  have  taken  part  in  transacting  the  business  ot  tne  company 
for  a  period  now  extending  over  (25)  twenty-five  years,  and  in  point  of  value 
aggregating  upwards  of  four  hundred  millions  of  dollars.  As  the  business 
took  place  I  was  cognizant  of  it;  but  owing  to  its  multiplicity,  and  the  press- 
ure of  matters  more  important  than  mere  detail,  as  well  as  the  lapse  of  time, 
1  am  now  no  longer  able  to  recall  many  of  the  matters  with  which  I  was  per- 
sonally so  familiar." 

He  also  states  that  by  the  decision  of  the  supreme  court  the  relation 
between  the  United  States  and  the  railroad  company  is  that  of  creditor 
and  debtor,  and  that  the  rights  of  both  are  those  springing  from  that  re- 
lation; that  the  examination  made  by  the  commission  has  not  only  ex- 
tended to  the  affairs  of  the  Central  Pacific  Railroad  Company,  but  has 
extended  to  a  searching  investigation  of  the  affairs  of  all  the  consolidated 
and  allied  companies  connected  with  that  corporation;  and  that  their  af- 
fairs have  been  examined  into,  not  only  by  the  experts  of  the  commis- 
sion, but  the  commissioners  themselves,  and  their  business  relations 
have  been  exposed  to  the  public  and  the  prying  curiosity  of  rival  busi- 
ness competitors;  and  that  the  commission  insists  upon  investigating 
matters  with  which  the  government  has  and  can  have  no  possible  con- 
cern; that  the  disposition  the  company  may  have  made  of  such  portion 
of  its  assets  or  earnings  as  the  government  has  not  and  never  had  any 
interest  in  is  of  this  character;  and  yet  the  commission  insists  upon  an- 
swers to  questions  respecting  such  disposition  which  can  have  no  possi- 
ble effect  upon  the  relations  between  the  company  and  the  government, 
and  can  only  tend  to  cast  suspicion  upon  parties  whose  names  may 
be  mentioned;  and  as  the  subjects  in  respect  to  which  these  questions 
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are  propounded  are  of  an  exclusively  private  character,  in  no  way  af- 
fecting the  interests  of  the  government,  neither  the  company  nor  its  of- 
ficers feel  called  upon  to  answer. 

The  respondent  also  makes  the  extraordinary  statement  that  he  is 
constrained  to  this  course  "as  the  gentlemen  of  the  commission  have  dis- 
tinctly and  repeatedly  avowed,  in  the  course  of  their  examination,  that 
they  do  not  regard  themselves  bound  in  such  examination  by  the  ordi- 
nary rules  of  evidence;  that  they  would  receive  hearsay  and  ex  parte 
statements,  surmises,  suspicions,  and  all  character  of  information  that 
might  be  called  to  their  attention;"  and  that,  during  the  course  of  his 
examination,  it  had  more  than  once  transpired  that  he  was  examined 
upon  charges  made  in  pleadings  and  proceedings  instituted  against  the 
company  based  upon  suspicion  and  surmises,  and  in  many  cases  with- 
out actual  foundation;  that  questions  had  been  propounded,  and  a  line 
of  examination  pursued  manifestly  prompted  by  disaffected  and  hostile 
parties,  whose  aim  was  more  the  pursuit  of  personal  enmity  of  a  private 
character  than  the  interests  of  the  public  at  large  or  the  ends  of  justice; 
that  to  answer  any  of  the  objectionable  questions  would  necessarily  give 
rise  to  the  implication  that  all  persons  whose  names  may  be  mentioned 
in  the  questions  to  which  answers  are  declined  are  guilty  of  the  acts  of 
commission  which  is  implied  in  the  bare  asking  of  the  questions;  that 
in  his  testimony  he  had  said  in  substance,  and  now  repeats  it,  that  he 
never  corrupted,  or  attempted  to  corrupt,  any  member  of  the  legislature, 
or  any  member  of  congress,  or  any  public  official,  and  never  authorized 
any  agent  to  do  so;  that  all  the  claims  covered  by  the  vouchers  referred 
to  have  received,  not  only  the  approval  of  the  board  of  directors  of  the 
Central  Pacific  Railroad  Company,  but  likewise  the  approval  of  the 
stockholders  of  that  company;  that  all  parties  who  could  in  anywise  le- 
gally or  equitably  be  affected  by  the  disbursements  embraced  in  them 
were  fully  satisfied  therewith,  and  have  ratified  and  approved  of  the 
same. 

And  in  addition  the  respondent  states  that  in  the  conduct  and  man- 
agement of  a  business  of  the  magnitude  of  the  Central  Pacific  Rail- 
road Company,  and  the  various  corporations  consolidated  and  allied 
therewith,  it  is  impossible  not  from  time  to  time  to  have  to  do  business 
involving  disbursements  which  every  dictate  of  business  prudence  will 
not  admit  of  being  made  public;  that  arrangements  of  a  private  charac- 
ter, names  of  parties  not  publicly  known,  and  the  disclosures  of  which 
could  only  result  in  defeating  the  ends  in  view,  and  exposing  the  per- 
sons so  named  to  suspicion  and  obloquy,  would  forbid  making  the  same 
public,  either  upon  the  archives  of  the  company,  or  before  a  public  com- 
mission; that  this  course  of  policy  is  not  only  sanctioned  by  ordinary 
experience  in  business  life,  but  the  government  of  the  United  States  and 
the  government  of  the  state  of  California,  as  well  as  the  government  of 
the  city  and  county  of  San  Francisco,  severally,  allow  to  their  chief 
magistrates  money,  the  investment  of  which  is  committed  exclusively  to 
their  judgment  and  discretion,  and  for  which  detailed  vouchers  are  never 
required. 
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The  respondent  further  adds  that  the  commission  deemed  it  its  duty 
to  propound  questions  involving  criminality  on  his  part,  and  on  the  part 
of  the  persons  whose  names  were  mentioned  in  such  questions,  answers 
to  which,  for  the  reasons  stated,  he  has  felt  constrained  to  decline  to 
make;  that,  acting  not  only  on  his  own  behalf,  but  on  behalf  of  those 
whose  interests  as  stockholders  of  the  Central  Pacific  Eailroad  Company 
are  committed  to  his  charge,  he  feels  bound  to  decline  to  answer  them 
unless  by  the  court  he  is  otherwise  directed. 

The  purport  of  the  answer  of  the  respondent  is  that  the  government 
has  no  legal  interest  in  the  matters  in  relation  to  which  the  interroga- 
tories are  propounded;  that  he  has  answered  the  interrogatories  so  far  as 
it  was  in  his  power  to  do  so,  not  having  any  recollection  of  the  items  for 
which  the  vouchers  were  made  up,  at  this  distant  day  from  the  transac- 
tions to  which  they  relate;  and  that  he  is  shielded  by  the  constitution 
from  answering  questions  implying  criminality  in  his  conduct,  and  cal- 
culated to  cast  aspersions  upon  others. 

The  district  attorney  of  the  United  States,  acting  for  the  commission- 
ers, moves  for  a  peremptory  order  upon  the  witness  to  compel  him  to 
answer  the  interrogatories,  notwithstanding  his  answer  to  the  order  to 
show  cause. 

T.  I.  Bergin  and  L.  D.  McKisicJc,  for  Leland  Stanford. 

John  T.  Carey,  U.  S.  Dist.  Atty.,  and  Henry  C.  McPike,  Asst.  U.  S. 
Dist.  Atty.,  for  the  Railway  Commission. 

FIELD,  Circuit  Justice,  after  filing  the  above  statement  of  facts,  deliv- 
ered the  opinion  of  the  court,  as  follows: 

The  motion  for  a  peremptory  order  upon  the  witness  to  answer  the  in- 
terrogatories propounded  by  the  railway  commission  has  been  fully  ar- 
gued; and  everything  which  could  be  said  in  its  favor  has  been  ably 
presented  by  the  United  States  attorney,  either  in  oral  or  printed  argu- 
ments. In  resisting  the  motion,  counsel  of  the  respondent  have  not  con- 
fined themselves  to  a  discussion  of  the  propriety  and  necessity  of  the  in- 
terrogatories, and  the  sufficiency  of  the  answers  given  by  him;  but  they 
have  assailed  the  validity  of  the  act  creating  the  commission,  so  far  as  it 
authorizes  an  examination  into  the  private  affairs  of  the  directors,  offi- 
cers, and  employes  of  the  Central  Pacific  Railroad  Company,  and  con- 
fers the  right  to  invoke  the  power  of  the  federal  courts  in  aid  of  the  gen- 
eral investigation  directed.  Impressed  with  the  gravity  of  the  questions 
presented,  we  have  given  to  them  all  the  consideration  in  our  power. 

The  Pacific  Railway  Commission,  created  under  the  act  of  congress  of 
March  3, 1887,  is  not  a  judicial  body;  it  possesses  no  judicial  powers;  it 
can  determine  no  rights  of  the  government,  or  of  the  companies  whose 
affairs  it  investigates.  Those  rights  will  remain  the  subject  of  judicial 
inquiry  and  determination  as  fully  as  though  the  commission  had  never 
been  created;  and  in  such  inquiry  its  report  to  the  president  of  its  action 
will  not  be  even  admissible  as  evidence  of  any  of  the  matters  investi- 
gated. It  is  a  mere  board  of  inquiry,  directed  to  obtain  information 
upon  certain  matters,  and  report  the  result  of  its  investigations  to  the 
president,  who  is  to  lay  the  same  before  congress.  In  the  progress  of  its 
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investigations,  and  in  the  furtherance  of  them,  it  is  in  terras  authorized 
to  invoke  the  aid  of  the  courts  of  the  United  States  in  requiring  the  at- 
tendance and  testimony  of  witnesses,  and  the  production  of  books,  pa- 
pers, and  documents.  And  the  act  provides  that  the  circuit  or  district 
court  of  the  United  States,  within  the  jurisdiction  of  which  the  inquiry 
of  the  commission  is  had,  in  case  of  contumacy  or  refusal  of  any  person 
to  obey  a  subpoena  to  him,  may  issue  an  order  requiring  such  person  to 
appear  before  the  commissioners,  and  produce  books  and  papers,  and 
give  evidence  touching  the  matters  in  question. 

The  investigation  directed  is  to  be  distinguished  from  the  inquiries 
authorized  upon  taking  the  census.  The  constitution  provides  for  an 
enumeration  of  the  inhabitants  of  the  states  at  regular  periods,  in  order 
to  furnish  a  basis  for  the  apportionment  of  representatives,  and,  in  con- 
nection with  the  ascertainment  of  the  number  of  inhabitants,  the  act  of 
congress  provides  for  certain  inquiries  as  to  their  age,  birth,  marriage, 
occupation,  and  respecting  some  other  matters  of  general  interest,  and 
for  a  refusal  of  any  one  to  answer  them  a  small  penalty  is  imposed. 
Rev.  St.  §  2171.  There  is  no  attempt  in  such  inquiries  to  pry  into  the 
private  affairs  and  papers  of  any  one,  nor  are  the  courts  called  upon  to 
enforce  answers  to  them.  Similar  inquiries  usually  accompany  the  tak- 
ing of  a  census  of  every  country,  and  are  not  deemed  to  encroach  upon 
the  rights  of  the  citizen.  And  in  addition  to  the  inquiries  usually  ac- 
companying the  taking  of  a  census,  there  is  no  doubt  that  congress  may 
authorize  a  commission  to  obtain  information  upon  any  subject  which, 
in  its  judgment,  it  may  be  important  to  possess.  It  may  inquire  into 
the  extent  of  the  productions  of  the  country  of  every  kind,  natural  and 
artificial,  and  seek  information  as  to  the  habits,  business,  and  even 
amusements  of  the  people.  But  in  its  inquiries  it  is  controlled  by  the 
same  guards  against  the  invasion  of  private  rights  which  limit  the  in- 
vestigations of  private  parties  into  similar  matters.  In  the  pursuit  of 
knowledge  it  cannot  compel  the  production  of  the  private  books  and  pa- 
pers of  the  citizen  for  its  inspection,  except  in  the  progress  of  judicial 
proceedings,  or  in  suits  instituted  for  that  purpose,  and  in  both  cases 
only  upon  averments  that  its  rights  are  in  some  way  dependent  for  en- 
forcement upon  the  evidence  those  books  and  papers  contain. 

Of  all  the  rights  of  the  citizen,  few  are  of  greater  importance  or  more 
essential  to  his  peace  and  happiness  than  the  right  of  personal  security, 
and  that  involves,  not  merely  protection  of  his  person  from  assault,  but 
exemption  of  his  private  affairs,  books,  and  papers  from  the  inspection 
and  scrutiny  of  others.  Without  the  enjoyment  of  this  right,  all  other 
rights  would  lose  half  their  value.  The  law  provides  for  the  compul- 
sory production,  in  the  progress  of  judicial  proceedings,  or  by  direct 
suit  for  that  purpose,  of  such  documents  as  affect  the  interest  of  others, 
and  also,  in  certain  cases,  for  the  seizure  of  criminating  papers  necessary 
for  the  prosecution  of  offenders  against  public  justice,  and  only  in  one 
of  these  ways  can  they  be  obtained,  and  their  contents  made  known, 
against  the  will  of  the  owners. 

In  the  recent  case  of  Boyd  v.  U.  £.,  116  U.  S.  616,  6  Sup.  Ct.  Rep. 
524,  the  supreme  court  held  that  a  provision  of  a  law  of  congress,  which 
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authorized  a  court  of  the  United  States  in  revenue  cases,  on  motion  of 
the  government  attorney,  to  require  the  defendant  or  claimant  to  produce 
in  court  his  private  books,  invoices,  and  papers,  or  that  the  allegations 
of  the  attorney  respecting  them  should  be  taken  as  confessed,  was  un- 
constitutional and  void  as  applied  to  suits  for  penalties  or  to  establish  a 
forfeiture  of  the  party's  goods.  The  court,  speaking  by  Mr.  Justice 
BRADLEY,  said: 

"Any  compulsory  discovery  by  extorting  the  party's  oath,  or  compelling 
the  production  of  his  private  books  and  papers,  to  convict  him  of  crime  or  to 
forfeit  his  property,  is  contrary  to  the  principles  of  a  free  government.  It  is 
abhorrent  to  the  instincts  of  an  Englishman ;  it  is  abhorrent  to  the  instincts 
of  an  American.  It  may  suit  the  purpose  of  despotic  power;  but  it  cannot 
abide  the  pure  atmosphere  of  political  liberty  and  personal  freedom." 

The  language  thus  used  had  reference,  it  is  true,  to  the  compulsory 
production  of  papers  as  a  foundation  for  criminal  proceedings,  but  it  is 
applicable  to  any  such  production  of  the  private  books  and  papers  of  a 
party  otherwise  than  in  the  course  of  judicial  proceedings,  or  a  direct 
suit  for  that  purpose.  It  is  the  forcible  intrusion  into,  and  compulsory 
exposure  of,  one's  private  affairs  and  papers,  without  judicial  process, 
or  in  the  course  of  judicial  proceedings,  which  is  contrary  to  the  princi- 
ples of  a  free  government,  and  is  abhorrent  to  the  instincts  of  English- 
men and  Americans. 

In  his  opinion  in  the  celebrated  case  of  Entick  v.  Carrington,  reported 
at  length  in  19  How.  State  Tr.  1029,  Lord  CAMDEN  said: 

"Papers  are  the' owner's  goods  and  chattels;  they  are  his  dearest  property, 
and  are  so  far  from  enduring  a  seizure  that  they  will  hardly  bear  an  inspec- 
tion; and  though  the  eye  cannot,  by  the  laws  of  England,  be  guilty  of  a  tres- 
pass, yet,  where  papers  are  removed  and  carried  away,  the  secret  nature  of 
those  goods  will  be  an  aggravation  of  the  trespass,  and  demand  more  consid- 
erable damages  in  that  respect.  Where  is  the  written  law  that  gives  any 
magistrate  such  a  power?  I  can  safely  answer  there  is  none;  and  therefore 
it  is  too  much  for  us,  without  such  authority,  to  pronounce  a  practice  legal 
which  would  be  subversive  of  all  the  comforts  of  society." 

Compulsory  process  to  produce  such  papers,  not  in  a  judicial  proceed- 
ing, but  before  a  commissioner  of  inquiry,  is  as  subversive  of  "all  the 
comforts  of  society  "  as  their  seizure  under  the  general  warrant  condemned 
in  that  case.  The  principles  laid  down  in  the  opinion  of  Lord  CAMDEN, 
said  the  supreme  court  of  the  United  States,  "affect  the  very  essence  of 
constitutional  liberty  and  security.  They  reach  further  than  the  con- 
crete form  of  the  case  then  before  the  court  with  its  adventitious  circum- 
stances; they  apply  to  all  invasions  on  the  part  of  the  government,  and 
its  employes,  of  the  sanctity  of  man's  home  and  the  privacies  of  life." 

In  Kilbourn  v.  Thompson,  103  U.  S.  168,  we  have  a  decision  of  the 
supreme  court  of  the  United  States  that  neither  house  of  congress  has 
the  power  to  make  inquiries  into  the  private  affairs  of  the  citizen;  that 
is,  to  compel  exposure  of  such  affairs.  That  case  was  this:  The  firm 
of  Jay  Cooke  &  Co.  were  debtors  of  the  United  States,  and  it  was  alleged 
that  they  were  interested  in  a  "real-estate  pool"  in  the  city  of  Washing- 
ton, and  that  the  trustee  of  their  estate  and  effects  had  made  a  settle- 
ment of  their  interests  with  the  associates  of  the  firm  to  the  disadvan- 
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tage  and  loss  of  numerous  creditors,  including  the  government  of  the 
United  States.  The  house  of  representatives,  by  a  resolution  reciting 
these  facts,  authorized  the  speaker  to  appoint  a  committee  of  five  to  in- 
quire into  the  matter  and  history  of  said  "real-estate  pool,"  and  the  char- 
acter of  the  settlement,  with  the  amount  of  the  property  involved,  in 
which  Jay  Cooke  &  Co.  were  interested,  and  the  amount  paid,  or  to  be 
paid,  in  said  settlement,  with  power  to  send  for  persons  and  papers,  and 
report  to  the  house.  The  committee  was  appointed  and  organized,  and 
proceeded  to  make  the  inquiry  directed.  A  subpoena  was  issued  to  one 
Kilbourn,  commanding  him  to  appear  before  the  committee  to  testify 
and  be  examined  touching  the  matters  to  be  inquired  into,  and  to  bring 
with  him  certain  designated  records,  papers,  and  maps  relating  to  the 
inquiry.  Kilbourn  appeared  before  the  committee,  and  was  asked  to 
state  the  names  of  the  five  members  of  the  real-estate  pool,  and  where 
each  resided,  and  he  refused  to  answer  the  question,  or  to  produce  the 
books  which  had  been  required.  The  committee  reported  the  matter  to 
the  house,  and  it  ordered  the  speaker  to  issue  his  warrant  directed  to 
the  sergeant-at-arms  to  arrest  Kilbourn,  and  bring  him  before  the  bar  of 
the  house  to  answer  why  he  should  not  be  punished  for  contempt.  On 
being  brought  before  the  house,  Kilbourn  persisted  in  his  refusal  to  an- 
swer the  question,  and  to  produce  the  books  and  papers  required.  He 
was  thereupon  held  to  be  in  contempt,  and  committed  to  the  custody  of 
the  sergeant-at-arms  until  he  should  signify  his  willingness  to  appear  be- 
fore the  committee  and  answer  the  question  and  obey  the  subpoena  duces 
tecum;  and  it  was  ordered  that  in  the  mean  time  the  sergeant-at-arms 
should  cause  him  to  be  confined  in  the  common  jail  of  the  District  of 
Columbia.  He  was  accordingly  confined  in  that  jail  for  45  days,  when 
he  was  released  on  habeas  corpus  by  the  chief  justice  of  the  supreme  court 
of  the  District  of  Columbia.  Upon  his  release  he  sued  the  speaker  of 
the  house,  the  members  of  the  committee,  and  the  sergeant-at-arms  for 
his  forcible  arrest  and  confinement.  The  defendants  pleaded  the  facts 
recited,  to  which  plea  the  plaintiff  demurred.  The  demurrer  was  over- 
ruled, and  judgment  ordered  for  the  defendants.  On  a  writ  of  error  to 
the  supreme  court  the  judgment  was  affirmed  as  to  all  the  defendants 
except  the  sergeant-at-arms.  They,  being  members  of  the  house,  were 
held  to  be  protected  from  prosecution  for  their  action.  But,  as  to  Thomp- 
son, the  judgment  was  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. In  the  supreme  court  the  questions  involved  received  great 
consideration;  and  it  was  held  that  the  subject-matter  of  the  investiga- 
tion was  judicial,  and  not  legislative,  and  that  there  was  no  power  in 
congress,  or  in  either  house,  on  the  allegation  that  an  insolvent  debtor 
of  the  United  States  was  interested  in  a  private  business  partnership,  to 
investigate  the  affairs  of  that  partnership,  and,  consequently,  no  author- 
ity to  compel  a  witness  to  testify  on  the  subject. 

"The  house  of  representatives,"  said  the  court,  "has  the  sole  right  to 
impeach  officers  of  the  government,  and  the  senate  to  try  them.  Were 
the  question  of  such  impeachment  before  either  body  acting  in  its  ap- 
propriate sphere  on  that  subject,  we  see  no  reason  to  doubt  the  right  to 
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Compel  the  attendance  of  witnesses,  and  their  answer  to  proper  questions, 
in  the  same  manner  and  by  the  use  of  the  same  means  that  courts  of  jus- 
tice can  in  like  cases.  Whether  the  power  of  punishment  in  either  house 
by  fine  or  imprisonment  goes  beyond  this  or  not,  we  are  sure  that  no 
person  can  be  punished  for  contumacy  as  a  witness  before  either  house, 
unless  his  testimony  is  required  in  a  matter  into  which  that  house  has 
jurisdiction  to  inquire,  and  we  feel  equally  sure  that  neither  of  these  bodies 
possesses  the  general  power  of  making  inquiry  into  the  private  affairs  of  the  citi- 
zen." And  again:  "If  the  investigation  which  the  committee  was  di- 
rected to  make  was  judicial  in  its  character,  and  could  only  be  properly 
and  successfully  made  by  a  court  of  justice,  and  if  it  related  to  a  matter 
wherein  relief  or  redress  could  he  had  only  by  a  judicial  proceeding,  we 
do  not,  after  what  has  been  said,  deem  it  necessary  to  discuss  the  prop- 
osition that  the  power  attempted  to  be  exercised  was  one  confided  by  the 
constitution  to  the  judicial,  and  not  to  the  legislative,  department  of  the 
government.  We  think  it  equally  clear  that  the  power  asserted  is  judicial,  and 
not  legislative."  And  again:  "The  resolution  adopted  as  a  sequence  of 
the  preamble  contains  no  hint  of  any  intention  of  final  action  by  con- 
gress on  the  subject.  In  all  the  argument  on  the  case  no  suggestion  has 
been  made  of  what  the  house  of  representatives  or  the  congress  could 
have  done  in  the  way  of  remedying  the  wrong,  or  securing  the  creditors 
of  Jay  Cooke  &  Co.,  or  even  the  United  States.  Was  it  to  be  simply  a 
fruitless  investigation  into  the  personal  affairs  of  individuals?  If  so,  the 
house  of  representatives  had  no  power  or  authority  in  the  matter  more  than  any 
other  equal  number  of  gentlemen  interested  for  the  government  of  their  country. 
By  fruitless,  we  mean  that  it  could  result  in  no  valid  legislation  on  the 
subject  to  which  the  inquiry  referred." 

When  the  case  went  back  to  the  supreme  court  of  the  District  of  Co- 
lumbia, arid  was  tried,  the  plaintiff  recovered  a  verdict  for  $60,000  against 
the  sergeant-at-arms.  A  new  trial  having  been  granted  for  excessive 
damages,  the  plaintiff  recovered  on  the  second  trial  a  verdict  for  $37,- 
500.  This  amount  was  subsequently  reduced  to  $20,000,  which  was 
paid  by  order  of  congress,  with  interest  and  costs  of  suit.  23  St.  at 
Large,  467;  MacArthur  &  Mackey,  416,  432. 

This  case  will  stand  for  all  time  as  a  bulwark  against  the  invasion  of 
the  right  of  the  citizen  to  protection  in  his  private  affairs  against  the  un- 
limited scrutiny  of  investigation  by  a  congressional  committee.  The 
courts  are  open  to  the  United  States  as  they  are  to  the  private  citizen, 
and  both  can  there  secure,  by  regular  proceedings,  ample  protection  of 
all  rights  and  interests  which  are  entitled  to  protection  under  a  govern- 
ment of  a  written  constitution  and  laws. 

The  act  of  congress  not  only  authorizes  a  searching  investigation  into 
the  methods,  affairs,  and  business  of  the  Central  Pacific  Railroad  Com- 
pany, but  it  makes  it  the  duty  of  the  railway  commission  to  inquire  into, 
ascertain,  and  report  whether  any  of  the  directors,  officers,  or  employes  of 
that  company  have  been,  or  are  now,  directly  or  indirectly,  interested,  and 
to  what  extent,  in  any  railroad,  steam-ship,  telegraph,  express,  mining, 
construction,  or  other  business  company  or  corporation,  and  with  which  any 
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agreements,  undertakings,  or  leases  have  been  made  or  entered  into. 
There  are  over  100  officers,  principal  and  minor,  of  the  Central  Pacific 
Railroad  Company,  and  nearly  5, 000  employes.  It  is  not  unreasonable 
to  suppose  that  a  large  portion  of  these  have  some  interest,  as  stockhold- 
ers or  otherwise,  in  some  other  company  or  corporation  with  which 
the  railway  company  may  have  an  agreement  of  some  kind,  and  it 
would  be  difficult  to  state  the  extent  to  which  the  explorations  of  the 
commission  into  the  private  affairs  of  these  persons  may  not  go  if  the 
mandate  of  the  act  could  be  fully  carried  out.  But  in  accordance  with 
the  principles  declared  in  the  case  of  Kilbourn  v.  Thompson,  and  the- 
equally  important  doctrines  announced  in  Boyd  v.  U.  S. ,  the  commis- 
sion is  limited  in  its  inquiries  as  to  the  interest  of  these  directors,  offi- 
cers, and  employes  in  any  other  business,  company,  or  corporation  to- 
such  matters  as  these  persons  may  choose  to  disclose.  They  cannot  be 
compelled  to  open  their  books,  and  expose  such  other  business  to  the 
inspection  and  examination  of  the  commission.  They  were  not  prohib- 
ited from  engaging  in  any  other  lawful  business  because  of  their  interest 
in  and  connection  with  the  Central  Pacific  Railroad  Company,  and  that 
other  business  might  as  well  be  the  construction  and  management  of 
other  railroads  as  the  planting  of  vines,  or  the  raising  of  fruit,  in  which 
some  of  those  directors  and  officers  and  employes  have  been  in  fact  en- 
gaged. And  they  are  entitled  to  the  same  protection  and  exemption 
from  inquisitorial  investigation  into  such  business  as  any  other  citizens 
engaged  in  like  business. 

With  reference  to  the  vouchers  respecting  which  the  principal  inter- 
rogatories are  propounded,  and  to  which  we  are  asked  to  compel  answers 
from  the  witness,  it  is- conceded  by  the  commission  on  this  motion  that 
the  moneys  covered  by  them  were  not  charged  against  the  United  States 
in  ascertaining  the  net  earnings  of  the  company.  If  such  were  the  case, 
it  is  difficult  to  see  what  interest  the  United  States  can  have  in  the  dis- 
position of  those  moneys.  Be  that  as  it  may,  the  federal  courts  cannot, 
upon  that  concession,  aid  the  commission  in  ascertaining  how  the  moneys 
were  expended.  Those  courts  cannot  become  the  instruments  of  the 
commission  in  furthering  its  investigation.  Their  power,  its  nature  and 
extent,  is  defined  by  the  constitution.  The  government  established  by 
that  instrument  is  one  of  delegated  powers,  supreme  in  its  prescribed 
sphere,  but  without  authority  beyond  it.  No  department  of  it  can  ex- 
ercise any  powers  not  specifically  enumerated  or  necessarily  implied  in 
those  enumerated.  Such  is  the  teaching  of  all  of  our  great  jurists,  and  the 
tenth  amendment  declares  that  "the  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people."  Any  legislation  of  congress 
beyond  the  limits  of  the  powers  delegated  is  an  invasion  of  the  rights  re- 
served to  the  states  or  to  the  people,  and  is  necessarily  void.  The  first 
section  of  the  third  article  of  the  constitution  declares  that  "the  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
such  inferior  courts  as  congress  may,  from  time  to  time,  ordain  and  es- 
tablish." The  second  section  of  the  same  article  declares  that  "the  ju-. 
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dicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising  under 
this  constitution,  the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority;  to  all  cases  affecting  am- 
bassadors, other  public  ministers,  and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  states;  between  a 
state  and  citizens  of  another  state;  between  citizens  of  different  states; 
between  citizens  of  the  same  state  claiming  lands  under  grants  of  differ- 
ent states;  and  between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects." 

This  section  was  modified  by  the  eleventh  amendment,  declaring  that 
"the  judicial  power  shall  not  be  construed  to  extend  to  any  suit,  in  law 
or  equity,  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign  state." 
As  thus  modified,  the  section  states  all  the  cases  and  controversies  in 
which  the  judicial  power  of  the  United  States  can  be  exercised,  except 
those  arising  on  a  petition  for  a  writ  of  habeas  corpus,  which  is  regarded 
as  a  suit  for  one's  personal  freedom.1  The  judicial  power  of  the  United 
States  is  therefore  vested  in  the  courts,  and  can  only  be  exercised  by 
them  in  the  cases  and  controversies  enumerated,  and  in  petitions  for 
writs  of  habeas  corpus.  In  no  other  proceedings  can  that  power  be  in- 
voked, and  it  is  not  competent  for  congress  to  require  its  exercise  in 
any  other  way.  Any  act  providing  for  such  exercise  would  be  a  direct 
invasion  of  the  rights  reserved  to  the  states  or  to  the  people;  and  it  would 
be  the  duty  of  the  court  to  declare  it  null  and  void.  Story  says,  in  his 
Commentaries  on  the  Constitution,  that  "the  functions  of  the  judges  of 
the  courts  of  the  United  States  are  strictly  and  exclusively  judicial.  They 
cannot,  therefore,  be  called  upon  to  advise  the  president  in  any  executive 
measures,  or  to  give  extrajudicial  interpretations  of  law,  or  to  act  as 
commissioners  in  cases  of  pensions  or  other  like  proceedings."  Section 
1777. 

The  judicial  article  of  the  constitution  mentions  cases  and  contro- 
versies. The  term  "controversies, "if  distinguishable  at  all  from  "cases," 
is  so  in  that  it  is  less  comprehensive  that  the  latter,  and  includes  only 
suits  of  a  civil  nature.  Chisholm  v.  Georgia,  2  Dall.  431,  432;  1  Tuck. 
Bl.  Comm.  App.  420,  421.  By  cases  and  controversies  are  intended 
the  claims  of  litigants  brought  before  the  courts  for  determination  by 
such  regular  proceedings  as  are  established  by  law  or  custom  for  the  pro- 
tection or  enforcement  of  rights,,  or  the  prevention,  redress,  or  punish- 
ment of  wrongs.  Whenever  the  claim  of  a  party  under  the  constitution, 
laws,  or  treaties  of  the  United  States  takes  such  a  form  that  the  judicial 
power  is  capable  of  acting  upon  it,  then  it  has  become  a  case.  The  term 
implies  the  existence  of  present  or  possible  adverse  parties  whose  con- 
tentions are  submitted  to  the  court  for  adjudication. 

1NoxE  BY  THE  COURT.    Probably  the  supposed  exception  stated  is  not  really  one; 
and  that  cases  arising  on  a  petition  for  a  writ  of  habeas  corpus  are  included  in  those 
mentioned  in  the  judiciary  article.    See  Louisiana  v.  U.  S.,  8  Sup.  Ct.  Rep.  — ,  decided 
by  the  supreme  court  since  this  opinion  was  rendered. 
tt 
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In  Osborn  v.  U.  8.,  9  Wheat.  819,  the  supreme  court,  speaking  by 
Chief  Justice  MARSHALL,  after  quoting  the  third  article  of  the  constitu- 
tion declaring  the  extent  of  the  judicial  power  of  the  United  States,  said: 

"This  clause  enables  the  judicial  department  to  receive  jurisdiction  to  the 
full  extent  of  the  constitution,  laws,  and  treaties  of  the  United  States,  when 
any  question  respecting  them  shall  assume  such  a  form  that  the  judicial 
power  is  capable  of  acting  on  it.  That  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case,  and  the  constitution  declares  that 
the  judicial  power  shall  extend  to  all  cases  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States." 

In  his  Commentaries  on  the  Constitution,  Mr.  Justice  Story  says: 
"It  is  clear  that  the  judicial  department  is  authorized  to  exercise  jurisdic- 
tion to  the  full  extent  of  the  constitution,  laws,  and  treaties  of  the  United 
States,  whenever  any  question  respecting  them  shall  assume  such  a  form  that 
the  judicial  power  is  capable  of  acting  upon  it.  When  it  has  assumed  such 
a  form,  it  then  becomes  a  case;  and  then,  and  not  till  then,  the  judicial 
power  attaches  to  it.  A  case,  then,  in  the  sense  of  this  clause  of  the  consti- 
tution, arises  when  some  subject  touching  the  constitution,  laws,  or  treaties 
of  the  United  States  is  submitted  to  the  courts  by  a  party  who  asserts  lu"s 
rights  in  the  form  prescribed  by  law." 

And  Mr.  Justice  Story  refers  in  a  note  to  the  speech  of  Marshall  on 
the  case  of  Robbins,  in  the  house  of  representatives,  before  he  became 
chief  justice,  which  contains  a  clear  statement  of  the  conditions  upon 
which  the  judicial  power  of  the  United  States  can  be  exercised.  His 
language  was: 

"By  extending  the  judicial  power  to  all  cases  in  law  and  equity,  the  con-- 
stitution  has  never  been  understood  to  confer  on  that  department  any  politi- 
cal power  whatever.  To  come  within  this  description,  a  question  must  as- 
sume a  legal  form  for  forensic  litigation  and  judicial  decision.  There  must 
be  parties,  to  come  into  court,  who  can  be  reached  by  its  process,  and  bound 
by  its  power;  whose  rights  admit  of  ultimate  decision  by  a  tribunal  to  which 
they  are  bound  to  submit." 

The  proceedings  to  obtain  testimony  upon  letters  rogatory  to  be  used 
in  the  courts  of  foreign  countries  is  not,  as  suggested  by  counsel,  an  ex- 
ception to  this  doctrine.  There  are  certain  powers  inherent  in  all  courts. 
The  power  to  preserve  order  in  their  proceedings,  and  to  punish  for  con- 
tempt of  their  authority,  are  instances  of  this  kind.  And  by  jurists  and 
text  writers  the  power  of  the  courts  of  record  of  one  country,  as  a  matter 
of  comity,  to  furnish  assistance,  so  far  as  is  consistent  with  their  own 
jurisdiction,  to  the  courts  of  another  country,  by  taking  the  testimony 
of  witnesses  to  be  used  in  the  'foreign  country,  or  by  ordering  it  to  be 
taken  before  a  magistrate  or  commissioner,  has  also  been  classed  among 
their  inherent  powers.  "For  by  the  law  of  nations,"  says  Greenleaf, 
"courts  of  justice  of  different  countries  are  bound  mutually  to  aid  and 
assist  each  other,  for  the  furtherance  of  justice;  and  hence,  when  the  tes- 
timony of  a  foreign  witness  is  necessary,  the  court  before  which  the  ac- 
tion is  pending  may  send  to  the  court  within  whose  jurisdiction  the  wit- 
ness resides  a  writ,  either  patent  or  close,  usually  termed  a  letter  roga- 
tory, or  a  commission  sub  mutuse  vitissitudinis  obtentuac  in  juris  subsidium, 
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from  those  words  contained  in  it.  By  this  instrument  the  court  abroad 
is  informed  of  the  pendency  of  the  cause,  and  the  names  of  the  foreign 
witnesses,  and  is  requested  to  cause  their  depositions  to  be  taken  in  due 
course  of  law,  for  the  furtherance  of  justice,  with  an  offer  on  the  part  of  the 
tribunal  making  the  request  to  do  the  like  for  the  other  in  a  similar  case" 
Treatise  on  Evidence,  vol.  1,  §  320.  The  comity  in  behalf  of  which 
this  power  is  exercised  cannot,  of  course,  be  invoked  by  any  mere  in- 
vestigating commission.  And  it  would  seem  that,  by  act  of  congress, 
the  power  of  the  federal  courts  in  this  respect  has  been  restricted  to  cases 
in  which  a  foreign  government  is  a  party  or  has  an  interest.  Rev.  St. 
§4071.1 

The  act  of  congress  creating  the  railway  commission  in  terms  provides, 
as  already  stated,  that  it  may  invoke  the  aid  of  any  circuit  or  district 
court  to  require  the  attendance  of  witnesses,  and  the  production  of  books, 
papers,  and  documents  relating  to  the  subject  of  inquiry;  and  empowers 
the  court,  in  case  of  contumacy  or  refusal  of  persons  to  obey  subpoenas 
to  them,  to  issue  orders  requiring  them  to  appear  before  the  commission- 
ers, or  either  of  them,  and  produce  the  books  and  papers  ordered,  and 
give  evidence  touching  the  matters  in  question,  and  to  punish  disobedi- 
ence to  its  orders;  and  does  not  appear  to  leave  any  discretion  in  the 
matter  with  the  court.  It  would  seem  as  though  congress  intended  that 
the  court  should  make  the  orders  sought  upon  the  mere  request  of  the 
commissioners,  without  regard  to  the  nature  of  the  inquiry.  It  is  diffi- 
cult to  believe  that  it  could  have  intended  that  the  court  should  thus  be  the 
mere  executor  of  the  commissioners'  will.  And  yet,  if  the  commission- 
ers are  not  bound,  as  they  have  asserted,  by  any  rules  of  evidence  in 
their  investigations,  and  may  receive  hearsay,  ex  parte  statements,  and 
information  of  every  character  that  may  be  brought  to  their  attention, 
and  the  court  is  to  aid  them  in  this  manner  of  investigation,  there  can 
be  no  room  for  the  exercise  of  judgment  as  to  the  propriety  of  the  ques- 
tions asked,  and  the  court  is  left  merely  to  direct  that  the  pleasure  of 
the  commissioners  in  the  line  of  their  inquiries  be  carried  out.  But  if 


BY  THE  COURT.  Nor  is  there  anything  in  the  jurisdiction  exercised  by  the 
United  States  courts  over  proceedings  of  grand  juries,  or  in  aid  of  their  deliberations, 
or  in  aid  of  proceedings  to  perpetuate  testimony,  which  militates  against  the  view  taken 
in  the  opinion.  The  judicial  power  of  the  courts  of  the  United  States  extending  to  the 
cases  and  controversies  enumerated  in  the  constitution,  their  jurisdiction  necessarily 
covers  all  proceedings  taken  from  the  formal  commencement  of  such  cases  and  contro- 
versies to  the  execution  of  the  judgments  rendered  therein.  A  certain  class  of  offenders 
can  only  be  prosecuted  in  the  federal  courts  through  the  indictment  or  presentment  of 
a  grand  jury.  Article  5  of  Amendments.  Over,  therefore,  the  proceedings  of  such 
bodies  those  courts  can  exercise  jurisdiction,  and  in  aid  of  their  deliberations  can  issue 
process,  and  compel  the  attendance  of  witnesses,  and  require  them  to  answer  any  proper 
questions  propounded  to  them,  and  in  case  of  refusal  may  punish  them  as  for  a  con- 
tempt. 

Proceedings  to  perpetuate  testimony,  where  litigation  is  expected  or  apprehended, 
are  within  the  ordinary  jurisdiction  of  courts  of  equity,  and  come  under  the  designation 
of  "cases  in  equity"  in  the  constitution.  The  nature  and  requisites  of  a  bill  filed  for 
that  purpose  are  fully  described  in  Story,  Eq.  PL  c.  7.  It  must  state  the  subject  in 
relation  to  which  the  plaintiff  desires  to  preserve  testimony,  in  what  way  he  is  in- 
terested in  that  subject,  the  names  of  the  contemplated  or  apprehended  litigants  who 
are  named  as  defendants,  and  the  interests  they  have  in  the  subject,  or  claim  to  have; 
and  a  subpoena  must  be  issued  thereon  and  served  as  in  other  cases  in  equity. 
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it  was  expected  that  the  court,  when  its  aid  is  invoked,  should  examine 
the  subject  of  the  inquiries  to  see  their  character,  so  as  to  be  able  to  de- 
termine the  propriety  and  pertinency  of  the  questions,  and  the  propriety 
and  necessity  of  producing  the  books,  papers,  and  documents  asked  for 
before  the  commission,  then  it  would  be  called  upon  to  exercise  advisory 
functions  in  an  administrative  or  political  proceeding,  or  to  exercise  ju- 
dicial power.  If  the  former,  they  cannot  be  invested  in  the  court;  if 
the  latter,  the  power  can  only  be  exercised  in  the  cases  or  controversies 
enumerated  in  the  constitution,  or  in  cases  of  habeas  corpus. 

The  provision  of  the  act  authorizing  the  courts  to  aid  in  the  investiga- 
tion in  the  manner  indicated  must  therefore  be  adjudged  void.  The  fed- 
eral courts,  under  the  constitution,  cannot  be  made  the  aids  to  any  in- 
vestigation by  a  commission  or  a  committee  into  the  affairs  of  any  one. 
If  rights  are  to  be  protected  or  wrongs,  redressed  by  any  investigation,  it 
must  be  conducted  by  regular  proceedings  in  the  courts  of  justice  in  cases 
authorized  by  the  constitution. 

The  inability  of  the  courts  of  the  United  States  to  exercise  power  in 
any  other  than  regular  judicial  proceedings  was  decided  in  Hayburn's 
Case  as  early  as  1792.  2  Dall.  409.  In  March  of  that  year,  congress 
passed  an  act  providing  that  invalid  officers,  soldiers,  and  seamen  of  the 
Revolution  should  be  entitled  to  certain  pensions  proportionate  to  the 
extent  of  their  disability,  and  devolved  upon  the  circuit  court  of  the 
United  States  of  the  district,  where  the  invalids  resided,  the  duty  of  ex- 
amining the  proofs  presented  of  the  nature  and  extent  of  the  disability, 
and  of  determining  what  amount  of  their  monthly  pay  would  be  equiv- 
alent to  the  disability  ascertained,  and  to  certify  the  same  to  the  secre- 
tary of  war,  who  was  to  place  the  names  of  the  applicants  returned  on 
the  pension  list  of  the  United  States  in  conformity  thereto,  unless  where 
he  had  cause  to  suspect  imposition  or  mistake,  in  which  case  he  was  au- 
thorized to  withhold  the  name  of  the  applicant  from  the  list,  and  report 
the  same  to  congress  at  its  next  session.  1  St.  at  Large,  244,  §§  2,  4. 
Every  circuit  judge,  except  one  who  did  not  have  the  question  before 
him,  was  of  opinion  that  the  law  was  unconstitutional  and  void.  From 
a  statement  of  Mr.  Justice  CURTIS,  in  a  note  appended  to  the  report  of 
the  case,  it  would  seem  that  the  judges  were  of  opinion  that  the  power 
devolved  upon  them  by  the  act  was  not  judicial  in  the  sense  of  the  con- 
stitution, and,  if  judicial,  that  their  decisions  could  not  tte  subject  to  the 
revision  of  the  secretary  of  war,  or  of  the  congress  of  the  United  States. 
Plainly,  the  power  exercised  by  them  in  determining  the  extent  to  which 
the  invalids  were  entitled  to  the  pensions  provided  upon  the  proof  pro- 
duced was  in  its  nature  judicial,  for  it  required  examination  of  evidence 
and  judgment  thereon;  but  it  was  not  judicial  in  the  sense  of  the  consti- 
tution, under  which  judicial  power  can  be  exercised  only  in  the  cases 
enumerated  in  that  instrument.  The  judges  forwarded  their  conclusions 
to  President  Washington,  and  the  act  was  subsequently  repealed. 

A  suit  being  afterwards  brought  against  one  Yale  Todd  to  recover  back 
the  amount  of  a  pension  paid  to  him,  the  question  of  the  validity  of  the 
act  came  before  the  supreme  court,  and  judgment  was  rendered  in  favor 
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of  the  United  States  for  the  money.  This  case  will  be  found  stated  at 
length  by  Chief  Justice  TANEY  in  a  note  to  the  report  of  U.  S.  v.  Ferreira, 
13  How.  52.  "This  decision,"  said  that  great  chief  justice,  "has  ever 
since  been  regarded  as  constitutional  law,  and  followed  by  every  depart- 
ment of  the  government;  by  the  legislative  and  executive  branches,  as 
well  as  the  judiciary."  Gordon  v.  U.  S.,  117  U.  S.  697,  703. 

The  conclusion  we  have  thus  reached  disposes  of  the  petition  of  the 
railway  commissioners,  and  renders  it  unnecessary  to  consider  whether 
the  interrogatories  propounded  were  proper  in  themselves,  or  were  suffi- 
ciently met  by  the  answers  given  by  Mr.  Stanford,  or  whether  any  of 
them  were  open  to  objection  for  the  assumptions  they  made,  or  the  im- 
putations they  implied.  It  is  enough  that  the  federal  courts  cannot  be 
made  the  instruments  to  aid  the  commissioners  in  their  investigations. 
It  also  renders  it  unnecessary  to  make  any  comment  upon  the  extraor- 
dinary position  taken  by  them  according  to  the  statement  of  the  respond- 
ent, to  which  we  have  referred,  that  they  did  not  regard  themselves 
bound  in  their  examination  by  the  ordinary  rules  of  evidence,  but  would 
receive  hearsay  and  ex  parte  statements,  surmises,  and  information  of 
every  character  that  might  be  called  to  their  attention.  It  cannot  be  that 
the  courts  of  the  United  States  can  be  used  in  furtherance  of  investiga- 
tions in  which  all  rules  of  evidence  may  be  thus  disregarded. 

The  motion  of  the  district  attorney  for  a  peremptory  order  upon  the 
witness  to  answer  the  interrogatories  as  set  forth  in  the  petition  of  the 
railway  commission  is  therefore  denied,  and  the  order  to  show  cause  is 
discharged. 

SAWYER,  Circuit  Judge,  (concurring.}  I  fully  concur  in  the  reasoning 
of  the  circuit  justice,  and  the  conclusions  reached,  but  I  deem  it  proper 
to  present  some  further  views  in  support  of  our  decision. 

It  is  necessary  to  understand  the  exact  legal  relation  of  the  Central 
Pacific  Railroad  Company  to  the  United  States,  in  order  to,  correctly, 
appreciate  the  constitutional  powers  of  congress,  and  of  the  commission 
acting  under  its  authority,  over  it.  The  Central  Pacific  Railroad  Com- 
pany is  a  private  corporation,  created,  and  existing  under  the  laws  of 
the  state  of  California.  It  derived  none  of  its  corporate  faculties,  or  fran- 
chises, from  the  United  States.  It  is  in  no  way  subject  to  the  control, 
or  laws,  of  the  United  States,  except  so  far  as  it  is  subject  to  regulation, 
as  an  instrument  of  foreign,  or  interstate  commerce,  or  their  authority 
to  establish  post-roads,  or  their  war  powers,  in  pursuance  of  the  constitu- 
tional provisions  on  the  subject,  or  such  regulation,  as  is  authorized  by 
the  terms  of  the  contract  found  in  the  acts  of  congress  of  1862  and  1864, 
accepted  by  the  railroad  company  as  a  contract.  The  Central  Pacific 
Railroad  Company  is,  simply,  an  artificial  person,  created  with  certain 
faculties  by  the  state  of  California,  and,  it  stands  in  relation  to  the  United 
States,  within  the  scope  of  its  faculties,  in  precisely  the  same  situation, 
as  a  natural  person  under  like  circumstances.  The  United  States  have 
no  more,  and  no  less,  power  over  it,  than  they  would  have  over  a  nat- 
ural person  in  the  same  situation.  The  contract  might  as  well  have 
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been  made  with  a  natural  person,  as  with  a  corporation.  Had  the 
grantee  under  the  acts  of  congress  been  a  natural  person,  instead  of  the 
Central  Pacific  Railroad  Company,  accepting  the  terms  of  the  contract 
tendered  by  the  act,  and  constructing  the  road,  and  performing  the  con- 
ditions of  the  contract,  the  rights  of  the  United  States  would  have  been 
precisely  such  as  they  are,  now,  with  respect  to  the  Central  Pacific  Rail- 
road Company, — no  more,  and  no  less.  Since  all  the  conditions  of  the 
contract  on  the  part  of  the  Central  Pacific  Railroad  Company  have  been 
fully  performed,  in  all  respects,  so  far  as  they  are  required  to  be  per- 
formed for  that  purpose,  the  title  to  the  lands  granted  has  fully  vested, 
and  the  government  bonds,  having  been  delivered,  the  Central  Pacific 
Railroad  Company  has  become  the  absolute  owner  of  the  road,  and  all 
its  appurtenances,  together  with  the  lands  granted,  and  bonds  issued, 
subject,  only,  to  the  mortgage  to  secure  the  payment  of  the  bonds,  is- 
sued by  itself,  and  the  lien  of  the  government  to  secure  its  advances,  in 
all  respects  in  the  same  manner,  and  to  the  same  extent,  as  if  it  were  a 
natural  person,  similarly  situated.  The  United  States  have  no  further 
control  over,  or  interest  in,  said  lands,  or  bonds.  The  United  States, 
in  sections  5  and  6  of  the  act  of  1862,  and  section  5  of  the  act  of  1864, 
tendered  the  railroad  companies  a  contract,  and,  when  accepted,  there 
was  a  contract  between  the  parties  upon  the  terms  specified,  obligatory 
upon  both,  and  which  could  not  be  changed  by  either,  without  the  con- 
sent of  the  other.  Says  the  supreme  court,  in  U.  8.  v.  Railroad  Co., 
118  U.  S.  238,  6  Sup.  Ct.  Rep.  1038,  after  quoting  these  provisions: 

"These  sections,  taken  together,  constitute  the  contract  between  the  United 
States  and  the  appellee.  U.  S.  v.  Railroad  Co.,  91  U.  S.  72;  Sinking 
Fund  Cases,  99  U.  S.  700-718;  Railroad  Co.  v.  U.  S.,  104  U.  S.  662.  This 
contract  is  binding  on  the  United  States,  and  they  cannot,  without  the  consent 
of  the  company,  change  its  terms  by  any  subsequent  legislation.  Sinking 
Fund  Cases,  supra." 

Being  the  owner,  with  the  title  fully  vested  in  it,  the  company  could 
dispose  of  the  lands  and  bonds,  at  its  own  will,  and  pleasure,  in  the 
same  manner,  and  to  the  same  extent,  and  with  the  same  effect,  as  if  the 
contract  had  been  between  two  natural  persons,  without  being  liable  to 
render  any  other  account  to  the  United  States,  than  it  could  be  called 
upon  to  render,  had  the  United  States  been  an  association  of  an  equal 
number  of  natural  persons. 

It  is,  consequently,  a  matter  of  no  legal  concern  to  the  United  States, 
what  disposition  the  company  made  of  the  lands,  or  bonds,  and  they 
have  no  right  to  inquire  into  the  matter  of  their  disposition,  in  any  other 
mode,  or  under  any  other  circumstances,  than  they  could  have  been  in- 
quired into  had  the  corporation  and  the  United  States  been  two  natural 
persons. 

The  relation  of  the  Central  Pacific  Railroad  Company  to  the  United 
States,  therefore,  under  the  contract,  as  a  contract,  is  now,  simply,  that  of 
debtor,  and  creditor,  with  certain  covenants  for  services  on  its  completed 
road,  still  to  be  performed  by  the  latter,  with  the  debt,  and  performance  of 
those  covenants  secured  by  certain  specific  liens  upon  portions  of  the  prop- 
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erty  of  the  debtor.  They  stand  upon  an  equal  footing  as  contractors,  and 
upon  the  same  footing,  as  debtor  and  creditor,  as  if  the  indebtedness,  obli- 
gations, and  securities  existed  between  two  natural  persons.  This  is, 
clearly,  the  result,  as  established  by  the  supreme  court  in  the  Sinking  Fund 
Cases,  which  has,  by  a  divided  court,  extended  the  power  of  congress 
further  in  that  direction  than  any  other  case,  and,  as  it  seems  to  us,  to 
the  utmost  admissible  limit.  In  those  cases  the  chief  justice,  who  an- 
nounced the  opinion  of  the  majority  of  the  court,  in  speaking  of  the 
Union  Pacific  Company,  which  is  a  corporation  created  by  congress  it- 
self, said : 

"The  United  States  occupy  towards  this  corporation  a  twofold  relation, — 
that  of  sovereign,  and  that  of  creditor.  U.  S.  v.  Railroad  Co.,  98  U.  S.  569. 
Their  rights  as  a  sovereign  are  not  crippled  because  they  are  creditors,  and 
their  privileges  as  creditors  are  not  enlarged  by  the  charter  because  of  their 
sovereignty.  They  cannot,  as  creditors,  demand  payment  of  what  is  due 
them  before  the  time  limited  by  the  contract.  Neither  can  they,  as  sovereign, 
or  creditors,  require  the  company  to  pay  the  other  debts,  it  owes,  before  they 
mature."  99  U.S.  724. 

As  to  the  Central  Pacific  Railroad  Company,  the  United  States  do  not 
even  occupy  the  relation  of  sovereign,  except  so  far  as  its  road  extends 
through  the  territories,  and,  then,  only,  as  to  that  part  of  the  road  within 
a  territory,  which  is  now,  only,  that  part  in  the  territory  of  Utah;  and 
so  far  as  i£s  authority  to  regulate  commerce  with  foreign  nations,  and  be- 
tween the  states,  is  concerned,  and  these  powers  are  merely  police  pow- 
ers. The  organization  of  the  Central  Pacific  Railroad  Company  is  un- 
der, and  by  virtue  of,  the  laws  of  another  sovereignty,  and  its  habitat  is 
in  the  state  of  California,  beyond  the  jurisdiction  of  the  United  States, 
except  so  far  as  it  is  subject  to  the  power  of  congress  under  some  special 
grant  of  power,  or  its  control  is  necessary  to  carry  out  some  power  spe- 
cially granted.  We  look,  in  vain,  for  any  power  to  deal  with  it,  except 
the  power  to  regulate  its  acts,  as  an  instrument  of  interstate,  or  foreign 
commerce,  or  such  power  as  congress  may  have  over  it  under  its  author- 
ity to  establish  post-roads,  or  under  its  war  powers.  The  relation  of 
debtor  and  creditor  arising  under  a  contract  is  but  a  private  relation. 
It  is  not  a  sovereign,  or  governmental,  relation.  And  the  power  re- 
served in  the  acts  of  congress  to  repeal,  or  amend  the  act  as  to  the  Cen- 
tral Pacific  Railroad  Company  could,  only,  extend  to  amendment,  so  far 
as  it  operated  as  a  law,  and  not  as  a  contract,  and,  then,  not  to  affect  the 
terms  of  the  contract  after  it  had  become  executed,  and  rights  had 
vested  under  it. 

If,  as  said  by  the  supreme  court,  the  "privileges"  of  the  United  States, 
"  as  creditors,  are  not  enlarged  by  the  charter,  because  of  their  sover- 
eignty," then  no  greater  powers  can  be  conferred  upon  the  commission 
appointed  by  congress  in  this  case,  than  congress  could  have  conferred 
upon  them  for  the  investigation  of  matters  between  debtors  and  creditors, 
who  are  natural  persons,  citizens  of,  and  residing  within  states.  Could  a 
private  creditor  authorize,  or  lawfully  make,  a  compulsory  examina- 
tion of  the  character  provided  for  in  this  act,  into  the  private  affairs  of 
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his  debtor?  Or  could  congress,  within  a  state,  under  its  limited  sovereign 
powers  in  a  state,  authorize  a  private  creditor  to  make  such  an  exami- 
nation of  his  debtor's  affairs,  and  call  upon  the  courts,  in  like  manner, 
to  compel  answers?  Can  the  government  do  for  itself,  as  creditor  within 
a  state,  what  it  cannot  do  for  private  creditors?  If  not,  and  "the  privi- 
leges of  the  United  States  as  creditors  are  not  enlarged  by  the  charter  because  of 
their  sovereignty, "  upon  what  principle  can  the  compulsory  examination 
attempted  to  be  authorized  by  this  act,  be  sustained?  I  can  find  none. 
This  investigation,  so  far  as  the  questions  under  consideration  are  con- 
cerned, is  not  for  a  sovereign,  governmental  purpose,  but  for  the  pur- 
pose of  further  securing  a  private  debt,  not  yet  matured,  already  secured 
by  a  contract,  acceptable  to,  and  accepted  by,  the  creditor  at  the  time  it 
was  made.  And — 

"  The  United  States  cannot  any  more  than  a  state  interfere  with  private  rights, 
except  for  legitimate  governmental  purposes.  They  are  not  included  within 
the  constitutional  prohibition  which  prevents  states  from  passing  laws,  im- 
pairing the  obligation  of  contracts,  but  equally  with  the  states  they  are  pro- 
hibited from  depriving  persons  or  corporations  of  property  without  due  pro- 
cess of  lawT.  They  cannot  legislate  back  to  themselves,  without  making  com- 
pensation, the  lands  they  have  given  this  corporation  to  aid  in  the  construc- 
tion of  its  railroad.  Neither  can  they,  by  legislation  compel  the  corporation 
to  discharge  its  obligations  in  respect  to  the  subsidy  bonds  otherwise  than  ac- 
cording to  the  terms  of  the  contract  already  made  in  that  connection.  The 
United  States  are  as  much  bound  by  their  contracts  as  are  individuals.  If 
they  repudiate  their  obligations,  it  is  as  much  repudiation,  with  all  the  wrong 
and  reproach  that  term  implies,  as  it  would  be  if  the  repudiator  had  been  a 
state,  or  a  municipality  or  a  citizen.  No  change  can  be  made  in  the  title 
created  by  the  grant  of  the  lands,  or  in  the  contract  for  the  subsidy  bonds, 
without  the  consent  of  the  corporation.  All  this  is  indisputable."  The 
Chief  Justice  in  the  Sinking  Fund  Cases,  99  U.  S.  718,  719. 

Having  ascertained  the  relation  of  the  parties  to  each  other  to  be,  that 
of  contractors, — that  of  debtor  and  creditor  by  contract,  simply,  in  the 
same  sense,  as  if  both  were  natural  persons,  and  private  citizens, — the 
question  arises,  as  to  what  authority  congress  has,  within  a  state,  through 
commissioners  appointed  by  it,  to  investigate  the  private  affairs  of  a 
mere  contract  debtor,  and  ascertain  what  he  has  done  with  his  own 
money,  or  what  he  proposes  to  do  with  it, — whether  he  is  making  judi- 
cious investment  of  his  money  or  not, — as  bearing  upon  his  probable 
ability  to  pay  his  debt,  some  years  in  the  future,  when  it  shall  have  ma- 
tured? 

Mr.  Justice  FIELD  well  said  in  the  Sinking  Fund  Cases: 

"When,  therefore,  the  government  of  the  United  States  entered  into  the 
contract  with  the  Central  Pacific  Kailroad  Company,  it  could  no  more  than 
a  private  corporation,  or  a  private  individual,  finally  construe  and  deter- 
mine the  extent  of  the  company's  rights  and  liabilities.  If  it  had  cause  of 
complaint  against  the  company,  it  could  not  undertake  itself,  by  legislative 
decree,  to  redress  the  grievances;  but  was  compelled  to  seek  redress,  as  all 
other  civil  corporations  are  compelled,  through  the  judicial  tribunals.  If  the 
company  was  wasting  its  property,  of  which  no  allegation  is  made,  or  impair- 
ing the  security  of  the  government,  the  remedy  by  suit  was  ample.  To  de- 
clare that  one  of  two  contracting  parties  is  entitled,  under  the  contract  be- 
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tween  them,  to  the  payment  of  a  greater  sum  than  is  admitted  to  be  payable, 
or  to  other  or  greater  security  than  that  given,  is  not  a  legislative  function. 
It  is  judicial  action;  it  is  the  exercise  of  judicial  power,  and  all  such  power, 
with  respect  to  any  transaction  arising  under  the  laws  of  the  United  States,  is 
vested  by  the  constitution  in  the  courts  of  the  country."  99  U.  S.  759,  760. 

See,  also,  authorities  cited. 

I  do  not  understand,  that  this  doctrine  is  questioned  by  the  majority  of 
the  court.  They  only  differed  as  to  its  applicability  in  that  particular 
case.  I  do  not  understand,  that  the  Central  Pacific  Railroad  Company 
is  charged  with  a  violation  of  any  of  the  terms  of  its  contract,  unless  it  be 
claimed,  that  it  has  failed  to  pay  over  the  full  amount  of  percentage  required 
by  the  contract  of  the  net  earnings  of  the  road.  If  it  has  failed  in  this  mat- 
ter, it  is  not  a  matter  of  any  legal  concern  to  the  government,  what  the 
company  has  done  with  its  own.  If  it  has  failed  in  this  particular,  and 
there  is  reason  for  sustaining  an  action,  the  proper  mode  of  procedure  for 
ascertaining  the  truth,  and  enforcing  the  obligation,  if  violated,  is  to  in- 
stitute a  suit,  alleging  the  facts,  and  have  an  investigation  in  due  course  of 
judicial  inquiry ,  and  obtain  a  judgment  for  any  amount  improperly  with- 
held. If  the  full  amount  has  not  been  paid  over,  it  matters  not  to  the 
government,  how  the  balance  has  been  expended.  The  company  is  liable 
like  any  other  debtor  upon  a  contract,  and  not  otherwise.  But  if  it  be  de- 
sirable to  trace  it,  and  subject  the  specific  fund  to  the  uses  contemplated, 
and  there  be  sufficient  ground  for  so  doing,  the  courts  are  the  proper  tri- 
bunals in  which  to  effect  that  object.  So,  also,  if  there  be  a  commission 
of  waste  upon  the  property  upon  which  the  debt  is  secured,  the  courts 
afford  the  proper  remedy  by  a  suit  in  equity  to  restrain  the  waste.  These 
are  the  means  afforded  by  the  constitution,  and  laws  to  private  parties 
for  redressing  their  wrongs.  And  there  is  no  different  remedy  provided 
for  the  government  on  its  contracts.  In  such  proceedings,  there  would 
be  allegations,  which  would  inform  the  defendant  what  it  is  called  upon 
to  meet.  In  the  language  cited  by  Mr.  Justice  FIELD,  from  a  case  in 
the  supreme  court  of  Massachusetts,  "like  all  other  matters  involving  a 
controversy  concerning  public  duty  and  private  rights,"  it  would  in  such 
proceedings  "be  adjusted  and  settled  in  the  regular  tribunals  where  ques- 
tions of  law  and  fact  are  adjudicated  on  fixed,  established  principles,  and 
according  to  the  forms  and  usages  best  adapted  to  secure  the  impartial  ad- 
ministration of  justice."  Sinking  Fund  Cases,  99  U.  S.  761  A  bill  in 
equity,  that  seeks  a  discovery  upon  general,  loose,  and  vague  allega- 
tions, is  styled  a  "fishing  bill,"  and  such  a  bill  would  be,  at  once,  dis- 
missed on  that  ground.  Story,  Eq.  PL  §  325,  and  cases  cited.  A 
general,  roving,  offensive,  inquisitorial,  compulsory  investigation,  con- 
ducted by  a  commission  without  any  allegations,  upon  no  fixed  princi- 
ples, and  governed  by  no  rules  of  law,  or  of  evidence,  and  no  restric- 
tions except  its  own  will,  or  caprice,  is  unknown  to  our  constitution  and 
laws;  and  such  an  inquisition  would  be  destructive  of  the  rights  of  the 
citizen,  and  an  intolerable  tyranny.  Let  the  power  once  be  established, 
and  there  is  no  knowing,  where  the  practice  under  it  would  end. 

These  principles,  it  appears  to  me,  are  established  beyond  further 
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controversy  in  the  case  of  Kilbourn  v.  Thompson,  103  U.  S.  168.  At  the 
time  of  the  failure  of  the  bankers,  Jay  Cooke  &  Co.,  they  were  largely  in- 
debted to  the  United  States  for  moneys  deposited  by  the  secretary  of  the 
navy  with  a  branch  of  the  house  in  London.  It  was  claimed,  that  Jay 
Cooke  &  Co.  were  largely  interested  in  a  company  dealing  in  real  estate 
at  Washington,  known  as  the  "Real-Estate  Pool,"  and  that  a  considera- 
ble amount  of  their  funds  was  invested  in  that  speculation.  It  seems 
to  have  been  claimed,  also,  that  there  was  something  in  the  nature  of  a 
trust  in  favor  of  the  government  in  the  moneys  of  Cooke  &  Co.,  that  had 
gone  into  the  pool.  A  committee  was  appointed  to  investigate  the  matter, 
and  trace  the  money,  with  power  to  send  for  persons  and  papers.  Kil- 
bourn, supposed  to  be  one  of  the  managers  of  the  pool,  was  summoned 
for  examination.  He  refused  to  testify,  on  the  ground  that  the  house 
had  no  authority,  in  this  manner,  to  inquire  into  the  private  affairs 
of  the  debtors  of  the  government,  and  others  connected  with  them.  He 
was  thereupon,  upon  proceedings  for  that  purpose,  committed  by  the 
house  for  contempt,  and  held  in  custody  45  days.  After  his  release,  he 
sued  the  sergeant-at-ajms  of  the  house,  and  the  investigating  committee, 
for  false  imprisonment,  and  recovered,  on  the  first  trial,  a  judgment  of 
$60,000,  and  on  a  second  trial  $37,500,  afterwards  reduced  to  $20,000, 
on  the  ground  that  the  house  had  no  authority  to  make  a  compulsory 
investigation,  or  to  commit  him  fdr  contempt,  for  the  reason,  that  these 
functions  were  judicial  in  their  nature,  over  which  the  courts  alone  can 
have  jurisdiction.  When  the  case  was  before  the  supreme  court  it  said 
in  the  course  of  its  decision: 

"If  the  United  States  is  a  creditor  of  any  citizen,  or  of  any  one  else,  on 
whom  process  can  be  served,  the  usual,  the  only  legal  mode  of  enforcing 
payment  of  the  debt,  is  by  a  resort  to  a  court  of  justice.  For  this  purpose, 
among  others,  congress  has  created  courts  of  the  United  States,  and  officers 
have  been  appointed  to  prosecute  the  pleas  of  the  government  in  these  courts. " 
103  U.  S.  193. 

Again: 

"What  was  this  committee  charged  to  do?  To  inquire  into  the  nature  and 
history  of  this  real-estate  pool.  How  indefinite.  What  was  the  real-estate 
pool?  Is  it  charged  with  any  crime  or  offense?  If  so,  the  courts  alone  can 
punish  the  members  of  it.  Is  it  charged  with  fraud  against  the  govern- 
ment? Here,  again,  the  courts,  and  they  alone,  can  afford  a  remedy.  Was 
it  a  corporation  whose  powers  congress  could  repeal?  There  is  no  suggestion 
of  the  kind."  Id.  195. 

Again: 

"In  looking  to  the  preamble  and  resolutions  under  which  the  committee 
acted,  before  which  Kilbourn  refused  to  testify,  we  are  of  opinion  that  the 
house  of  representatives  not  only  exceeded  the  limit  of  its  own  authority,  but 
assumed  a  power  which  could  only  be  properly  exercised  by  another  branch 
of  the  government  because  it  was  in  its  nature  clearly  judicial."  Id.  192. 

And  again,  after  stating  some  particulars  to  which  the  powers  of  the 
house  to  punish  extends,  the  court  added: 

"Whether  the  power  of  punishment  in  either  house,  by  fine  or  imprison- 
ment, goes  beyond  this  or  not,  we  are  sure  that  no  person  can  be  punished 
for  contumacy  as  a  witness  before  either  house  unless  his  testimony  is  re- 
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quired  in  a  matter  into  which  the  house  has  jurisdiction  to  inquire,  and  we 
feel  equally  sure  that  neither  of  these  bodies  possesses  the  general  power  of 
making  inquiry  into  the  private  affairs  of  the  citizen. "  Id.  190. 

After  a  thorough  discussion  of  the  case  and  an  elaborate  examination 
of  the  authorities,  the  court  announced  its  unanimous  conclusion  in  the 
following  terms: 

"We  are  of  opinion,  for  these  reasons,  that  the  resolution  of  the  house  of 
representatives,  authorizing  the  investigation,  was  in  excess  of  the  power  con- 
ferred on  that  body  by  the  constitution;  that  the  committee,  therefore,  had 
no  lawful  authority  to  require  Kilbourn  to  testify  as  a  witness  beyond  what 
he  voluntarily  chose  to  tell,'  that  the  orders  and  resolutions  of  the  house  and 
the  warrant  of  the  speaker,  under  which  Kilbourn  was  imprisoned,  are,  in 
like  manner,  void,  for  want  of  jurisdiction  in  that  body,  and  that  his  im- 
prisonment is  without  any  lawful  authority."  Id.  196. 

In  my  judgment  the  principle  established  here  covers  fully  the  case 
under  consideration.  It  establishes  the  position,  that  the  house  of  rep- 
resentatives has  no  authority,  or  jurisdiction,  to  make  a  compulsory  in- 
quiry into  the  disposition  of  the  funds  of  a  conventional  debtor  of  the 
United  States;  to  inquire  what  this  debtor,  upon  a  contract,  has  done 
with  his  money,  or  to  inquire  into  the  private  affairs  of  their  debtors 
upon  contract,  and  those  dealing  with  such  debtors. 

It  is  urged  that  the  decision  only  goes  to  the  point,  that  private  par- 
ties dealing  with  the  debtor  cannot  be  examined  by  the  house;  that  the 
principle  does  not  extend  to  the  debtor  himself,  and,  especially,  to  the 
Central  Pacific  Company,  which  is  but  a  corporation,  and  that  the  pres- 
ent investigation  only  extends  to  what  disposition  it  has  made  of  the 
bonds,  and  proceeds  of  lands  received  from  the  government,  and  the 
money  arising  from  operating  its  road.  But  there  is  no  such  limitation 
in  the  ruling.  Says  the  court: 

"Can  the  rights  of  the  pool  or  of  its  members,  or  the  rights  of  the  debtor* 
and  of  the  creditor  of  the  debtor,  be  determined  by  the  report  of  a  committee, 
or  by  an  act  of  congress  ?  If  they  cannot,  what  authority  has  the  house  te- 
enier upon  this  investigation  into  the  private  affairs  of  individuals  who  hold 
no  office  under  the  government?"  Id.  195. 

That  the  Central  Pacific  Railroad  is  a  corporation  in  no  way  beholden 
to  the  United  States  for  its  corporate  faculties,  and  franchises,  and  not  a 
natural  person,  cannot  affect  the  question.  It  is  but  an  aggregation  of 
natural  persons,  and  is  as  much  a  private  party,  as  if  its  constituents 
were  united  in  a  mere  partnership,  instead  of  a  corporation.  This  prin- 
ciple was  maintained  in  the  Railroad  Tax  Cases,  9  Sawy.  166,  and  rec- 
ognized by  the  supreme  court  at  the  argument  of  the  same  cases  on  ap- 
peal. The  bonds  issued,  and  the  lands  granted,  as  we  have  before  seen, 
under  the  authorities  cited,  upon  the  completion  of  the  road,  and  the 
specific  earnings  of  the  road,  thereafter  arising,  were  the  absolute  prop- 
erty of  the  Central  Pacific  Railroad  Company,  in  which  the  United  States 
had  no  legal  concern,  whatever,  except  so  far  as  their  lien  by  contract 
covers  them.  There  is  no  element  of  a  trust,  public,  or  otherwise,  in  the 
case,  as  sometimes  claimed,  except  in  such  sense,  as  any  common  car- 
rier, whether  by  ox  team,  mule  team,  horse  team,  railway  or  steam-ship,. 
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exercises  a  public  trust,  which  is  only  subject  to  regulation  under  the 
police  powers  of  the  government,  state,  or  national,  as  the  case  may  re- 
quire. That  there  is  no  element  of  trust  in  the  case  is  ably  shown  by 
Mr.  Justice  HUNT,  in  U.  S.  v.  Railroad  Co.,  11  Blatchf.  403,  and  his 
ruling  on  this  point  was  affirmed  on  appeal  in  98  U.  S.  570.  But  if 
there  was  a  trust,  as  claimed,  the  administration  of  the  laws  relating  to 
trusts  is  the  peculiar  province  of  courts  of  equity.  It  is  no  part  of  the 
functions  of  congress  under  the  constitution. 

It  is  further  urged,  that  the  judgment  of  imprisonment,  only,  was 
held  to  be  beyond  the  jurisdiction  of  the  house, — that  the  house,  or 
congress,  may  investigate,  and  call  upon  the  courts  when  so  authorized, 
as  in  the  present  act,  to  perform  the  judicial  part  of  the  work,  by  enforc- 
ing the  requirement  of  the  commissioners.  But  there  is  no  such  limita- 
tion in  the  language  of  the  court,  as  will  be  seen  by  re-examining  the 
passages  quoted.  On  the  contrary,  the  want  of  power  in  the  house  to 
punish  is  grounded  on  the  want  of  power  to  investigate  at  all.  It  is  di- 
rectly said,  in  the  case  cited,  that  the  house  may  punish  for  contempt, 
in  certain  specified  cases,  wherein  the  power  is  conferred  by  the  consti- 
tution, or  when  necessary  to  the  proper  execution  of  powers  expressly 
conferred.  And  the  court  with  reference  to  those  instances,  as  we  have 
seen,  says,  in  terms: 

"Whether  the  power  of  punishment  in  either  house  by  fine  and  imprison- 
ment goes  beyond  this  or  not,  we  are  sure  that  no  person  can  be  punished  for 
contumacy  as  a  witness  before  either  house  unless  his  testimony  is  required  in 
a  matter  into  which  that  house  has  jurisdiction  to  inquire,  and  we  feel 
equally  sure  that  neither  of  those  bodies  possesses  the  general  power  of  mak- 
ing inquiry  into  the  private  affairs  of  the  citizen."  Kilbourn  v.  Thompson, 
103  U.  S.  190. 

That  was  a  case,  like  this,  wherein  the  house  was  seeking  to  inquire 
into  the  private  affairs  of  the  debtor, — seeking  to  ascertain  what  that 
debtor  had  done  with  his  money,  some  of  which  he  held  as  a  deposi- 
tary of  the  United  States.  The  decision  was  not  put  upon  the  ground, 
that  the  house  could  not  in  any  case  punish  for  contempt,  but,  on  the 
ground,  that  the  house  in  cases  like  this,  had  no  authority  to  make  the 
inquiry  at  all,  and,  consequently,  there  could  be  no  punishment  for  con- 
tempt, either  by  the  house,  or  any  other  body  or  tribunal. 

Under  the  act  now  in  question,  congress  has  undertaken  to  authorize 
a  commission  to  make  inquiry  into  the  private  affairs  of  its  creditor, — 
into  the  purpose,  for  which  the  debtor  appropriated  its  own  funds, — - 
which  the  supreme  court,  in  the  case  cited,  says  it  has  no  power  to  do, 
and  the  commission  is  authorized  to  call  upon  the  courts  to  aid  it  in  its 
unlawful  inquiry.  The  court  is  not  called  upon  to  act  in  any  judicial 
proceeding,  or  investigation  pending  before  it,  or  before  any  other  court, 
in  the  discharge  of  its  judicial  functions,  or  any  matter  ancillary  to  the 
exercise  of  its  judicial  functions.  There  is  no  case  or  controversy,  at  all, 
pending  before  it  of  which  the  proceeding  attempted  to  be  authorized  is 
a  part,  or  to  which  it  is  ancillary  or  in  any  way  pertinent.  It  does  not 
appear  to  us,  that  it  is  contemplated  by  the  act,  that  the  court,  in  the 
investigation  provided  for,  when  called  upon  to  aid  the  commission, 
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shall  inquire  beyond  the  point  whether  the  question  asked  is  within  the 
scope  of  the  broad  field  of  inquiry  prescribed.  And  so  the  commission- 
ers claim,  for  they  have  conducted  their  investigation  on  that  theory; 
and  they  insist,  that  they  are  not  bound  by  any  rules  of  evidence,  or, 
other  principles  of  law  observed  by  courts  of  justice,  and  loy  which  the 
latter  are  guided,  and  controlled,  in  the  ascertainment  of  facts  in  the 
course  of  ordinary  judicial  proceedings.  If  this  be  the  correct  view,  the 
court  is  expected  to  compel  an  answer  irrespective  of  any  other  consid- 
erations. Even  questions  criminating  the  witness,  are  to  be  answered, 
the  only  protection  to  the  party  being  that  his  answer  shall  not  be  used 
against  him  in  a  criminal  prosecution, — a  protection  of  little  avail  to 
any  party,  who  should  disclose  criminal  acts  upon  which  an  indictment 
could  be  found,  and  should  upon  compulsion  indicate  other  sources  of 
evidence,  by  means  of  which,  the  acts  disclosed  can  be  proved;  and 
such  acts  may  also  constitute  offenses  under  the  laws  of  the  state,  against 
which  congress  can  afford  no  immunity. 

As  bearing  upon  the  power  of  congress  to  compel  an  answer  to  crimi- 
nating questions,  or  compel  the  production  of  private  papers,  see  Boyd 
v.  U.  Sf.,  116  U.  S.  616,  6  Sup.  Ct.  Rep.  524.  The  principles  therein 
established  are  equally  applicable  to  the  matter  now  under  consideration. 
The  court  seems,  therefore,  to  be  called  upon  to  compel,  under  process 
for  contempt,  an  answer  to  any  question  which  the  commission  sees  fit 
to  ask  within  the  scope  of  the  inquiry  attempted  to  be  authorized  by  the 
act.  If  this  be  so,  the  court  is,  simply,  made  an  instrument  by  this 
act,  in  the  hands  of  the  commission,  to  execute  its  unregulated  and 
unrestricted  will.  The  court  is  made  the  ministerial  agent  of  the  com- 
mission to  perform  its  behests,  whenever  a  witness  refuses  to  respond 
to  a  question,  or  produce  papers  within  the  range  of  the  authority  at- 
tempted to  be  given  by  the  statute.  The  judicial  department  of  the 
government  is,  simply,  made,  by  this  act,  an  adjunct  to  the  legislative 
department  in  the  exercise  of  its  political  and  legislative  functions, 
and  powers,  to  execute  its  commands, — and  that,  too,  in  a  matter  into 
which  congress,  under  the  decision  cited,  has  no  jurisdiction  whatever 
to  inquire.  I  know  of  no  power  in  congress,  to  thus  render  the  judi- 
cial department  subordinate,  or  ancillary  to  the  legislative  and  executive 
departments  of  the  government,  or  to  either  of  them.  If  there  is  any 
one  proposition  immutably  established,  I  had  supposed  it  to  be,  that 
the  judiciary  department  is  absolutely  independent  of  the  other  depart- 
ments of  the  government, — that  it  cannot  be  called  upon  to  act  a  part 
subordinate  to  any  other  department  of  the  government,  or  to  a  com- 
mission armed  with  exasperating  inquisitorial  powers  over  private  af- 
fairs, unlimited  by  any  consideration  other  than  its  own  unregulated 
discretion.  And  so  I  understand  the  authorities  to  be.  "  The  functions 
of  the  judges  of  the  courts  of  the  United  States  are  strictly  and  exclu- 
sively judicial.  They  cannot,  therefore,  be  called  upon  to  advise  the  pres- 
ident in  any  interpretation  of  law,  or  to  act  as  commissioners  in  cases 
of  pensions  or  other  like  proceedings."  2  Story,  Const.  §  1777,  and 
cases  cited. 
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The  courts,  in  this  instance,  are  called  upon  not  to  exercise  their  or- 
dinary powers  in  the  administration  of  justice,  but  to  assist  congress  in 
the  exercise  of  its  deliberative,  legislative,  and  political  powers, — to  aid 
it  by  irregular,  and  extraordinary,  not  to  say  unprecedented  means, — to 
act  as  its  agent  in  matters  wholly  foreign  to  the  functions  of  the  judi- 
ciary. In  my  judgment,  therefore,  reason  and  the  authorities  cited  es- 
tablish, beyond  reasonable  ground  for  controversy,  the  proposition,  that 
there  is  no  lawful  authority  in  the  commissioners  to  compel  answers  to 
the  various  questions  propounded  and  set  out  in  the  petition,  or  any  of 
them,  which  the  respondent  refused  to  answer,  nor  can  the  courts  be 
lawfully  required  to  compel  answers  thereto. 

I  concur  in  the  order  made,  discharging  the  order  to  show  cause. 

SABIN,  J.,  (concurring.)  In  announcing  my  concurrence  in  the  opin- 
ions of  the  circuit  justice  and  the  circuit  judge  in  this  matter,  I  do  not 
deem  it  necessary  to  review  at  any  length  the  questions  by  them  so  ably 
and  satisfactorily  discussed  and  decided.  In  this  application  to  the  court 
to  issue  its  subpoena,  and  compel  answers  to  be  made  to  the  various  ques- 
tions propounded,  the  court  is  called  upon  to  exercise  no  judicial  func- 
tion or  power,  unless  it  be  the  very  slight  duty  of  determining  whether 
or  not  the  questions  propounded  are  within  the  scope  of  the  inquiry  au- 
thorized by  the  act  of  congress  creating  the  commission.  The  act  itself 
is  most  broad  and  comprehensive  in  its  terms,  and  imposes  little,  if  any, 
restraint  upon  the  commission  in  the  field  of  its  inquiry.  It  scarcely 
needs  the  ruling  of  a  court  to  determine  whether  the  questions  propounded, 
or  any  questions  which  may  be  propounded,  by  this  commission,  are 
within  the  scope  and  purview  of  the  act  creating  the  commission.  But, 
aside  from  this  most  simple  and  limited  duty,  if  duty  it  may  be,  the 
court  has  no  judicial  function  to  perform  in  this  matter.  It  is  simply 
called  upon  by  the  commission  *to  execute  its  will;  to  compel  the  at- 
tendance and  obedience  of  witnesses, — a  purely  ministerial  duty, — to 
serve  as  a  convenient  adjunct  to  the  commission.  I  cannot  think  that 
the  courts  were  organized  for  any  such  purpose,  or  that  they  can  be 
called  upon  to  perform  any  such  duty. 

I  need  not  advert  to  the  nature  and  character  of  many  of  the  ques- 
tions propounded  by  the  commission,  as  appears  from  the  record  of  this 
proceeding,  answers  to  which  the  court  is  asked  to  compel.  They  seem 
to  be  quite  in  keeping  with  some  of  the  extraordinary  powers  claimed 
and  exercised  by  the  commission,  and  to  fully  confirm  their  assumed 
right  to  disregard  the  usual  and  established  rules  of  evidence  and  prin- 
ciples of  law  in  conducting  their  investigations.  And  this  court  is  se- 
riously asked  to  lend  its  aid  in  furtherance  of  such  purpose.  Many  of 
the  questions  propounded  would  seem,  from  the  record,  to  have  been 
answered  as  fully  as  it  was  possible  for  the  witness  to  answer  them.  I 
do  not,  however,  press  this  consideration,  as  I  think  this  decision  should 
rest,  not  upon  the  simple  fact  as  to  whether  or  not  the  questions  have 
been  fully  answered,  but  upon  the  broader  and  more  important  princi- 
ples which  underlie  this  whole  subject,  to-wit:  Has  this  commission 
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lawful  right  to  hold  this  investigation;  to  propound  these  questions,  and 
compel  answers  thereto;  to  inquire  into  the  private  affairs  of  this  respond- 
ent, or  of  the  Central  Pacific  Railroad  Company,  or  of  any  individual, 
and  invoke  the  powers  of  this  court  to  carry  out  such  purpose?  These 
questions  are  so  fully  and  ably  discussed  in  the  opinions  rendered  that 
further  comment  thereon  seems  unnecessary. 

It  is  not  claimed  that  this  is  a  "case"  or  a  "controversy"  between  any 
parties  to  which  the  judicial  power  extends,  and  over  which  it  has  proper 
jurisdiction.  Neither  the  United  States  nor  any  other  person  is  making 
complaint  against  this  respondent,  or  against  said  railroad  company,  in 
any  form  or  manner  known  to  judicial  proceedings.  No  charges  are 
made  against  the  one  or  the  other,  by  any  one,  of  duties  neglected  or  ob- 
ligations unfulfilled.  In  regard  to  the  very  account  immediately  under 
consideration  by  the  commission,  and  in  reference  to  which  many  of 
the  questions  were  propounded,  to  which  we  are  asked  to  compel  answers, 
it  is  shown  that  this  account  was  fully  settled  and  adjusted  by  and  be- 
tween the  United  States  and  said  company  long  ago.  Upon  page  21  of 
the  argument  of  the  United  States  attorney,  submitted  in  support  of  this 
motion,  it  is  stated: 

"Some  question  was  made  as  to  whether,  as  a  matter  of  fact,  the  moneys 
covered  by  Mr.  Stanford's  vouchers  had  been  included  in  the  account  rendered 
to  the  government  for  the  purpose  of  ascertaining  the  net  earnings  of  the 
company.  The  commissioners  do  not  desire  a  decision  based  upon  this  ques- 
tion, and  therefore  concede,  for  the  purpose  of  this  motion,  that  the  amounts 
in  question  have  not  been  charged  as  against  the  United  States,  to  the  end 
that  this  matter  may  be  disposed  of  entirely  on  its  merits." 

If  this  be  true,  what  interest,  then,  is  it  to  the  United  States,  even  if 
it  had  a  right  so  to  do,  to  inquire  how,  or  in  what  manner,  this  account 
accrued  or  was  paid?  It  concerns  the  United  States  in  no  manner, — af- 
fects no  pecuniary  right  or  interest  claimed  by  it,  due  or  not  matured. 
What  interest,  then,  has  the  United  States  in  this  inquiry  beyond  that 
of  any  third  party  whose  curiosity  might  prompt  him  to  inquire  into 
that  concerning  which  he  has  no  right  or  interest?  Is  not  this,  then,  a 
mere  idle  inquiry,  not  made  in  the  interest  of,  or  to  preserve  or  estab- 
lish the  rights  of,  the  government  or  any  person?  Has  not  any  third 
person,  to  gratify  an  idle  curiosity,  the  same  right  to  institute  these  in- 
quiries, and  invoke  the  aid  of  the  courts  in  support  thereof?  Courts  do 
not  entertain  such  investigations  or  inquiries,  or  lend  their  aid  thereto. 
If  this  power  of  unlimited,  inquisitorial  investigation  into  the  affairs  of 
private  corporations  or  companies,  or  of  individuals, — and  it  concerns 
all  alike, — shall  be  once  established,  who  can  say  where  it  will  end,  or 
what  will  be  its  limit  of  injustice  at  all  times,  but  more  especially  when 
called  into  exercise  in  times  of  political  excitement,  or  under  the  influ- 
ence of  partisan  zeal  or  passion?  In  the  close  adherence  to  well-settled 
principles  of  law,  founded  upon  the  just  observance  of  the  rights  of  all 
parties,  will  we  not  find  the  greatest  safety  alike  to  public  and  private 
rights? 

Without  further  discussion  of  the  subject,  I  fully  concur  in  the  opin- 
ions read,  and  in  the  order  made. 
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The  commonwealth  of  Virginia,  in  ceding  to  the  United  States  the 
territory  northwest  of  the  river  Ohio,  provided  that  the  transfer 
should  be  subject  to  various  conditions  for  the  protection  of  her 
citizens  therein ;  and  among  these  that  their  possessions  and  titles 
should  be  confirmed  to  them,  and  they  be  protected  in  the  enjoy- 
ment of  their  rights  and  liberties  ;  and  the  deed  of  cession  embodied 
the  act  of  Virginia  authorizing  it ;  }Idd,  that  the  acceptance  of  the 
deed  by  the  United  States  imposed  upon  them  the  duty  of  perform- 
ing the  conditions  and  giving  the  protection  stipulated ;  and  that  to 
confirm  the  possessions  and  titles  of  the  inhabitants,  was  to  give  to 
them  such  further  assurance  as  would  enable  them  to  enjoy  undis- 
turbed their  possessions,  and  assert  their  right  to  their  property  in 
the  courts  of  the  country  as  fully  and  completely  as  if  their  titles 
were  derived  directly  from  the  United  States. 

In  the  legislation  of  Congress  a  patent  has  a  double  operation.  It  is 
a  conveyance  by  the  government  when  the  government  has  any 
interest  to  convey,  but  where  it  is  issued  upon  the  confirmation  of  a 
claim  of  a  previously  existing  title  it  is  documentary  evidence, 
having  the  dignity  of  a  record,  of  the  existence  of  that  title,  or  of 
such  equities  respecting  the  claim  as  justify  its  recognition  and 
confirmation. 

A  legislative  confirmation  of  a  claim  to  land  is  a  recognition  of  the 
validity  of  such  claim,  and  operates  as  effectually  as  a  grant  or 
quit-claim  from  the  government.  If  the  claim  be  to  land  with 
defined  boundaries,  or  capable  of  indentification,  the  legislative 
confirmation  perfects  the  title  to  the  particular  tract ;  and  a  sub- 
sequent patent  is  only  documentary  evidence  of  that  title.  If  the 
claim  be  to  quantity,  and  not  to  a  specific  tract  capable  of  identifi- 
cation, a  segregation  by  survey  will  be  required,  and  the  confirm- 
ation will  then  immediately  attach  the  title  to  the  land  segregated. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

LANG-BEAU  v.  HANES, 

DELIVERED  BY 

MR.  JUSTICE  1 

At  October  Term,  1874* 

The  case  is  stated  in  the  opinion  of  the  Court% 

*  Reported  in  21  Wallace,  521.      /T 

i  V  Jfitt' 
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Although  the  territory  lying  north  of  the  Ohio  river 
and  west  of  the  Alleghanies,  and  extending  to  the  Missis- 
sippi, was  claimed  by  Virginia  previous  to  1776,  to  be 
within  her  chartered  limits,  it.  was  not  reduced  to  her 
possession  until  the  war  of  the  Revolution.  Previous  to 
that  period  numerous  settlements  had  been  formed  within 
that  portion  which  at  present  comprises  the  States  of 
Indiana  and  Illinois,  consisting  principally  of  French 
inhabitants  from  Canada,  who  held  the  lands  they  occu- 
pied under  concessions  from  French  and  English  author- 
ities. The  possessions  and  titles  of  these  people  were 
respected  by  Virginia,  and  in  her  cession  of  the  territory 
to  the  United  States  she  expressly  stipulated  for  their 
confirmation.  The  act  of  her  legislature,  passed  on  the 
20th  of  October,  1783,  authorizing  her  delegates  in  Con- 
gress to  execute  a  deed  transferring  her  right,  title,  and 
claim,  as  well  of  soil  as  of  jurisdiction,  to  the  territory, 
provided  that  the  transfer  should  be  subject  to  various 
conditions,  and,  among  others,  to  this  one:  "that  the 
French  and  Canadian  inhabitants  and  other  settlers  of 
the  Kaskaskies,  St.  Vincents,  and  the  neighboring  villages, 
who  have  professed  themselves  citizens  of  Virginia,  shall 
have  their  possessions  and  titles  confirmed  to  them,  and 
be  protected  in  the  enjoyment  of  their  rights  and  liberties." 
The  deed  executed  by  the  delegates  embodied  the  act  of 
Virginia,  and  its  acceptance  by  the  United  States  imposed 
upon  them  the  duty  ,of  performing  the  condition  aijd 
giving  the  protection  stipulated.  That  duty  was  to  con- 
firm the  possessions  and  titles  of  the  inhabitants,  and  to 
confirm  was  to  give  to  them  such  further  assurance  as 
would  enable  them  to  enjoy  undisturbed  their  possessions, 
and  assert  their  right  to  their  property  in  the  courts  of 
the  country  as  fully  and  completely  as  if  their  titles  were 
derived  directly  from  the  United  States.  Such  further 
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assurance  might  have  been  given  by  any  act  of  the  new 
government  recognizing  the  existence  of  the  original 
possession  and  defining  its  limits,  which  the  claimants 
could  use  as  evidence  of  their  title  under  the  cession.  It 
might  have  been  by  a  certificate  of  survey,  or  by  a  patent 
of  the  government,  or  by  direct  legislation.  The  mode 
in  which  the  obligation  assumed  by  the  United  States 
should  be  discharged  was  a  matter  resting  in  the  dis- 
cretion of  Congress. 

It  wasvfor  confirmation  of  existing  possessions  and  titles 
that  the  deed  of  cession  stipulated,  not  the  transfer  of  any 
new  title.  Virginia  had  not  repudiated  the  concessions 
made  by  the  French  and  English  authorities  to  the 
inhabitants  in  the  territory  who  had  declared  themselves 
her  citizens,  but  had  recognized  and  sustained  them. 
There  was,  therefore,  no  title  in  her  in  the  land  covered 
by  the  possessions  of  these  people  to  transfer,  and  she  did 
not  undertake  to  transfer  any.  Her  language  was  that 
she  conveyed  "all  right,  title,  and  claim,  as  well  of  soil 
as  of  jurisdiction,"  which  the  commonwealth  had  to  the 
territory.  In  this  respect  she  recognized  the  general  rule 
of  public  law,  that  by  the  cession  of  territory  from 
one  State  to  another  public  property  and  sovereignty 
alone  pass,  and  that  private  property  is  not  affected  Even 
in  cases  of  conquest,  as  Mr.  Chief  Justice  Marshall  ob- 
serves in  United  States  v.  Percheman,  7  Peters,  51,  87,  it  is 
unusual  for  the  conqueror  to  do  more  than  to  displace 
the  sovereign  and  assume  dominion  over  the  country, 
and  the  sense  of  justice  and  right,  which  is  felt  by 
the  whole  civilized  world,  would  be  outraged  if  private 
property  should  be  generally  confiscated  and  private 
rights  annulled.  "  The  people,"  continues  the  Chief 
Justice,  "change  their  allegiance;  their  relation  to  their 
ancient  sovereign  is  dissolved,  but  their  relations  to  each 
other  and  their  rights  of  property  remain  undisturbed. 
If  this  be  the  modern  rule,  even  in  cases  of  conquest,  who 


can  doubt  its  application  to  the  case  of  an  amicable  ces- 
sion of  territory?  Had  Florida  changed  its  sovereign  by 
an  act  containing  no  stipulation  respecting  the  property 
of  individuals,  the  right  of  property  in  all  those  who  be- 
came subjects  or  citizens  of  the  new  government  would 
have  been  unaffected  by  the  change.  It  would  have  re- 
mained the  same  as  under  the  ancient  sovereign." 

The  United  States  took,  therefore,  the  territory  ceded 
by  Virginia,  bound  by  the  established  principles  of  pub- 
lic law  to  respect  and  protect  all  private  rights  of  prop- 
erty of  the  inhabitants  of  the  country,  and  bound  by 
express  stipulation  to  confirm  the  possessions  and  titles 
of  the  French  and  Canadian  inhabitants  and  other  set- 
tlers mentioned  in  the  deed  of  cession  who  had  professed 
themselves  citizens  of  Virginia, 

By  resolutions  passed  by  Congress  under  the  Con- 
federation, in  June  and  August,  1788,  measures  were 
authorized  for  the  confirmation  of  these  possessions  and 
titles,  and  in  supposed  compliance  with  the  authority 
conferred  upon  the  governor  of  the  territory,  numerous 
confirmations  were  made  by  him,  which  have  been  some- 
times designated  in  the  subsequent  legislation  of  Congress 
as  grants  by  that  officer.  (Laws  of  United  States,  vol.  1,  p. 
580;  Doe  ex  dem  Moore  and  others,  v.  Hill,  Breese  Rep.  236, 
244 ;  Reichart  v.  Felps,  33  Illinois  Rep.  434).  But  no  sys- 
tem of  measures  was  adopted  for  a  general  confirmation 
until  the  passage  of  the  act  of  Congress  of  March  26th, 
1840.  (An  act  entitled  an  An  act  making  provisions  for 
the  disposal  of  the  public  lands  in  Indiana  Territory, 
and  for  other  purposes. — 2  statutes  at  Large,  277). 

By  that  act  every  person  claiming  lands  within  certain 
designated  limits  in  the  territory  north  of  the  Ohio  and 
east  of  the  Mississippi,  by  virtue  of  a  legal  grant  made 
by  the  French  government  prior  to  the  treaty  of  Paris 
of  the  10th  of  February,  1763,  or  by  the  British  govern- 
ment subsequent  to  that  period,  and  prior  to  the  treaty 


of  peace  between  the  United  States  and  Great  Britain  on 
the  3d  of  September,  1783,  or  by  virtue  of  any  resolution 
or  act  of  Congress  subsequent  to  that  treaty,  was  required 
to  deliver,  on  or  before  the  first  of  January,  1805,  to 
the  register  of  the  land  office  of  the  district  within  which 
the  land  was  situated,  a  notice  stating  the  nature  and  ex- 
tent of  his  claim,  together  with  a  plat  of  the  tract  or  tracts 
claimed,  and  at  the  same  time,  for  the  purpose  of  being 
recorded,  "  every  grant,  order  of  survey,  deed,  convey- 
ance, or  other  written  evidence  of  his  claim."  And  the 
register  of  the  land  office  and  the  receiver  of  public  mon- 
eys were  constituted  commissioners  within  their  respect- 
ive districts  for  the  purpose  of  examining  the  claims  thus 
presented.  It  was  made  their  duty  to  hear  in  a  sum- 
mary manner  all  matters  respecting  such  claims,  to  ex- 
amine witnesses  and  such  testimony  as  might  be  adduced 
before  them  and  to  decide  thereon  "according  to  justice 
and  equity";  and  to  transmit  to  the  Secretary  of  the 
Treasury  a  transcript  of  their  decisions  made  in  favor  of 
the  claimants,  and  a  report  of  the  claims  rejected,  with  a 
substance  of  the  evidence  adduced  in  their  support. 
This  transcript  of  decisions  and  the  report  the  Secretary 
was  required  to  lay  before  Congress  at  its  next  ensuing 
session. 

Among  the  claims  presented  under  this  act  was  one  on 
behalf  of  the  heirs  of  Jean  Baptiste  Tongars  for  204  acres, 
situated  in  the, neighborhood  of  Vincennes,  a  place  which 
is  designated  in  the  cession  from  Virginia  as  St.  Vincent, 
such  claim  being  founded  upon  an  ancient  grant  to  their 
ancestor.  The  commissioners  decided  in  favor  of  the  heirs 
and  confirmed  their  claim,  and  transmitted  a  transcript 
of  their  decision  to  the  Secretary  of  the  Treasury,  by 
whom  it  was  laid  before  Congress. 

By  the  act  of  March  3d,  1807  (an  act  confirming 
claims  to  land  in  the  district  of  Vincennes,  and  for  other 
purposes. — 2  Statutes  at  Large,  page  446),  this  decision, 


and  all  other  decisions  in  favor  of  persons  claiming  lands 
in  the  district  of  Vincennes,  contained  in  the  transcript 
transmitted  to  the  Secretary  of  the  Treasury,  were  con- 
firmed. This  confirmation  was  the  fulfilment  of  the 
condition  stipulated  in  the  deed  of  cession  so  far  as 
the  claimants  were  concerned.  It  was  an  authoritative 
recognition  by  record  of  the  ancient  possession  and  title 
of  their  ancestor,  and  gave  to  them  such  assurance  of  the 
validity  of  that  possession  and  title  as  would  be  always 
respected  by  the  courts  of  the  country.  The  subsequent 
clause  of  the  act  providing  for  the  issue  of  a  patent  to  the 
claimants,  when  their  claim  was  located  and  surveyed, 
took  nothing  from  the  force  of  the  confirmation. 

In  the  legislation  of  Congress  a  patent  has  a  double 
operation.  It  is  a  conveyance  by  the  government  when 
the  government  has  any  interest  to  convey,  but  where  it 
is  issued  upon  the  confirmation  of  a  claim  of  a  previously 
existing  title  it  is  documentary  evidence,  having  the 
dignity  of  a  record,  of  the  existence  of  that  title,  or  of 
such  equities  respecting  the  claim  as  justify  its  recognition 
and  confirmation.  The  instrument  is  not  the  less  effica- 
cious as  a  record  of  previously  existing  rights  because  it 
also  embodies  words  of  release  or  transfer  from  the 
government. 

In  the  present  case  the  patent  would  have  been  of  great 
value  to  the  claimants  as  record  evidence  of  the  ancient 
possession  and  title  of  their  ancestor  and  of  the  recogni- 
tion and  confirmation  by  the  United  States,  and  would 
have  obviated  in  any  controversies  at  law  respecting  the 
land  the  necessity  of  other  proof,  and  would  thus  have 
been  to  them  an  instrument  of  quiet  and  security.  But 
it  would  have  added  nothing  to  the  force  of  the  confirma- 
tion. The  survey  required  for  the  patent  was  only  to 
secure  certainty  of  description  in  the  instrument,  and  to 
inform  the  government  of  the  quantity  reserved  to  private 
parties  from  the  domain  ceded  by  Virginia. 


The  whole  error  of  the  plaintiff  arises  from  his  theory 
that  the  fee  to  the  land  passed  to  the  United  States  by  the 
cession  from  Virginia,  and  that  a  patent  was  essential  to 
its  transfer  to  the  claimants,  whereas,  with  respect  to  the 
possessions  of  the  inhabitants  and  settlers  mentioned  in 
the  deed  of  cession,  the  fee  never  passed  to  the  United 
States;  and  if  it  had  passed,  and  a  mere  equitable  title 
had  remained  in  the  claimants  after  the  cession,  the  con- 
firmation by  the  act  of  1807  would  have  operated  as  a 
release  to  them  of  the  interest  of  the  United  States.  A 
legislative  confirmation  of  a  claim  to  land  is  a  recognition 
of  the  validity  of  such  claim,  and  operates  as  effectually 
as  a  grant  or  quit-claim  from  the  government.  "A  con- 
firmation," says  Sheppard  in  his  Touchstone  of  Common 
Assurances,  "is  the  conveyance  of  an  estate, or  right,  that 
one  hath  in  or  unto  lands  or  tenements,  to  another  that 
hath  the  possession  thereof,  or  some  estate  therein, 
whereby  a  voidable  estate  is  made  sure  and  unavoidable, 
or  whereby  a  particular  estate  is  increased  and  enlarged  " 
(page  311).  If  the  claim  be  to  land  with  defined  bound- 
aries, or  capable  of  indentification,  the  legislative  con- 
firmation perfects  the  title  to  the  particular  tract,  and  a  sub- 
sequent patent  is  only  documentary  evidence  of  that  title. 
If  the  claim  be  to  quantity,  and  not  to  a  specific  tract  capa- 
ble of  identification,  a  segregation  by  survey  will  be  re- 
quired, and  the  confirmation  will  then  immediately  attach 
the  title  to  the  land  segregated. 

We  do  not  understand  that  the  ancient  grant  to  Ton- 
gas was  only  of  quantity,  but  understand  that  it  was  of  a 
specific  tract  of  204  acres,  and  that  the  decision  of  the 
commissioners  in  favor  of  the  claimants  had  reference  to 
a  defined  tract.  If  such  were  the  fact  the  title  of  the 
heirs  was  perfected,  assuming  that  previously  they  had 
only  an  equitable  interest,  upon  the  passage  of  the  con- 
firmatory act  of  1807;  if,  however,  the  grant  was  of  a 
certain  quantity  of  land  then  undefined  and  incapable  of 
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identification,  the  title  became  perfect  when  the  quantity 
was  segregated  by  the  survey  made  in  1820. 

The  plaintiff  can,  therefore,  derive  no  aid  from  the 
patent  issued  in  1872.  The  doctrine  which  his  counsel 
invokes,  that  the  legislation  of  a  State  cannot  defeat  or 
impair  the  rights  conferred  by  a  patent  of  the  United 
States  in  advance  of  its  issue,  is  sound  when  properly  ap- 
plied, but  it  has  no  application  here.  There  is  no  analogy 
between  this  case  and  the  case  of  Gibson  v.  Choteau,  13 
Wallace,  93,  and  other  cases  cited  b}^  him.  Here,  in  any 
view  that  may  be  taken,  the  title  was  perfected  in  the 
heirs  of  Tongas  more  than  a  half  a  century  before  the 
patent  issued,  and  for  more  than  thirty  years  of  that 
period  the  landlord  of  the  defendant  has  been  in  the  actual 
possession  of  the  premises  under  claim  and  color  of  title 
made  in  good  faith,  and  has  during  that  time  paid  all 
the  taxes  legally  assessed  thereon.  His  possession  has, 
therefore,  ripened  into  a  title,  which,  under  the  statute  of 
Illinois,  is  a  bar  to  any  adverse  claim. 

Judgment  affirmed. 
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UNITED    STATES    SUPREME    COURT 


LITTLE,  RECEIVER,  v.  HACKETT. 

DELIVERED    BY 

MR.    JUSTICE 

At  October  Term,  1885. 


A  person  who  hires  a  public  hack  and  gives  the  driver  directions  as  to 
the  place  to  which  he  wishes  to  be  conveyed,  but  exercises  no  other  con- 
trol over  the  conduct  of  the  driver,  is  not  responsible  for  the  latter's  acts 
or  negligence,  or  prevented  from  recovering  against  a  railroad  com- 
pany for  injuries  suffered  from  a  collision  of  its  train  with  the  hack, 
caused  by  the  negligence  of  both  the  managers  of  the  train  and  of  the 
driver. 

Thorogood  v.  Bryan,  8  C.  B.  115,  disapproved. 

On  the  28th  of  June,  1879,  the  plaintiff  below,  defend- 
ant in  error  here,  was  injured  by  the  collision  of  a  train  of 
the  Central  Railroad  Company  of  New  Jersey  with  the 
carriage  in  which  he  was  riding ;  and  this  action  was 
brought  to  recover  damages  for  the  injury.  The  railroad 
was  at  the  time  operated  by  a  receiver  of  the  company  ap- 
pointed by  order  of  the  court  of  chancery  of  New  Jersey. 
In  consequence  of  his  death  the  defendant  was  appointed 
by  the  court  his  successor,  and  subjected  to  his  liabilities  ; 
and  this  action  was  prosecuted  by  its  permission. 

It  appears  from  the  record  that  on  the  day  mentioned 
the  plaintiff  went  on  an  excursion  from  Germantown,  in 

*  Beported  in  116  U.  S.,  366. 
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Pennsylvania,  to  Long  Branch,  in  New  Jersey,  with  an 
association  of  which  he  was  a  member.  Whilst  there  he 
dined  at  the  West  End  Hotel,  and  after  dinner  hired  a 
public  hackney-coach  from  a  stand  near  the  hotel,  and 
taking  a  companion  with  him,  was  driven  along  the  beach 
to  the  pier  where  a  steamboat  was  landing  its  passengers, 
and  thence  to  the  railroad  station  at  the  West  End.  On 
arriving  there  he  found  he  had  time  before  the  train  left 
to  take  a  further  drive,  and  directed  the  driver  to  go 
through  Hoey's  Park,  which  was  near  by.  The  driver 
thereupon  turned  the  horses  to  go  to  the  park,  and  in 
crossing  the  railroad  track  near  the  station  for  that  pur- 
pose, the  carriage  was  struck  by  the  engine  of  a  passing 
train,  and  the  plaintiff  received  the  injury  complained  of. 
The  carriage  belonged  to  a  livery-stable  keeper  and  was 
driven  by  a  person  in  his  employ.  It  was  an  open  car- 
riage, with  the  seat  of  the  driver  about  two  feet  above 
that  of  the  persons  riding.  The  evidence  tended  to  show 
that  the  accident  was  the  result  of  the  concurring  negli- 
gence of  the  managers  of  the  train  and  of  the  driver  of  the 
carriage — of  the  managers  of  the  train  in  not  giving  the 
usual  signals  of  its  approach  by  ringing  a  bell  and  blow- 
ing a  whistle,  and  in  not  having  a  flagman  on  duty ;  and 
of  the  driver  of  the  carriage  in  turning  the  horses  upon 
the  track  without  proper  precautions  to  ascertain  whether 
the  train  was  coming.  The  defence  was  contributory  negli- 
gence in  driving  on  the  track,  the  defendant  contending 
that  the  driver  was  thereby  negligent,  and  that  his  negli- 
gence was  to  be  imputed  to  the  plaintiff.  The  court  left 
the  question  of  the  negligence  of  the  parties  in  charge  of 
the  train  and  of  the  driver  of  the  carriage  to  the  jury,  and 
no  exception  was  taken  to  its  instructions  on  this  head. 
But  with  reference  to  the  alleged  imputed  negligence  of 
the  plaintiff,  assuming  that  the  driver  was  negligent,  the 
court  instructed  them  that  unless  the  plaintiff  interfered 


with  the  driver  and  controlled  the  manner  of  his  driving, 
his  negligence  could  not  be  imputed  to  the  plaintiff. 

"  I  charge  you,"  said  the  presiding  judge  to  them,  "  that 
where  a  person  hires  a  public  hack  or  carriage,  which  at 
the  time  is  in  the  care  of  the  driver,  for  the  purpose  of 
temporary  conveyance,  and  gives  directions  to  the  driver 
as  to  the  place  or  places  to  which  he  desires  to  be  con- 
veyed, and  gives  no  special  directions  as  to  his  mode  or 
manner  of  driving,  he  is  not  responsible  for  the  acts  or 
negligence  of  the  driver,  and  if  he  sustains  an  injury  by 
means  of  a  collision  between  his  carriage  and  another  he 
may  recover  damages  from  any  party  by  whose  fault  or 
negligence  the  injury  occurred,  whether  that  of  the  driver 
of  the  carriage  in  which  he  is  riding  or  of  the  driver  of 
the  other ;  he  may  sue  either.  The  negligence  of  the 
driver  of  the  carriage  in  which  he  is  riding  will  not  pre- 
vent him  from  recovering  damages  against  the  other  driver, 
if  he  was  negligent  at  the  same  time." — "  The  passenger 
in  the  carriage  may  direct  the  driver  where  to  go — to  such 
a  park  or  to  such  a  place  that  he  wishes  to  see  ;  so  far  the 
driver  is  under  his  direction  ;  but  my  charge  to  you  is  that, 
as  to  the  manner  of  driving,  the  driver  of  the  carriage  or 
the  owner  of  the  hack — in  other  words,  he  who  has  charge 
of  it  and  has  charge  of  the  team — is  the  person  respon- 
sible for  the  manner  of  driving,  and  the  passenger  is  not 
responsible  for  that,  unless  he  interferes  and  controls  the 
matter  by  his  own  commands  or  requirements.  If  the  pas- 
senger requires  the  driver  to  drive  with  great  speed  through 
a  crowded  street,  and  an  injury  should  occur  to  foot  pas- 
sengers or  to  anybody  else,  why,  then,  he  might  be  liable, 
because  it  was  by  his  own  command  and  direction  that  it 
was  done,  but  ordinarily  in  a  public  hack  the  passengers 
do  not  control  the  driver,  and  therefore  I  hold  that  unless 
you  believe  Mr.  Hackett  exercised  control  over  the  driver 
in  this  case,  he  is  not  liable  for  what  the  driver  did.  If 


you  believe  he  did  exercise  control,  and  required  the  driver 
to  cross  at  this  particular  time,  then  he  would  be  liable 
because  of  his  interference." 

The  plaintiff  recovered  judgment,  and  this  instruction 
was  alleged  as  error,  for  which  its  reversal  was  sought. 

Messrs.  Forrest  and  Hall  for  plaintiff  in  error. 
Messrs.  Hinckley  and  Yoorhees  for  defendant  in  error. 
MR.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

That  one  cannot  recover  damages  for  an  injury  to  the 
commission  of  which  he  has  directly  contributed  is  a  rule 
of  established  law  and  a  principle  of  common  justice. 
And  it  matters  not  whether  that  contribution  consists  in 
his  participation  in  the  direct  cause  of  the  injury,  or  in  his 
omission  of  duties  which,  if  performed,  would  have  pre- 
vented it.  If  his  fault,  whether  of  omission  or  commis- 
sion, has  been  the  proximate  cause  of  the  injury,  he  is 
without  remedy  against  one  also  in  the  wrong.  It  would 
seem  that  the  converse  of  this  doctrine  should  be  accepted 
as  sound — that  when  one  has  been  injured  by  the  wrong- 
ful act' of  another,  to  which  he  has  in  no  respect  con- 
tributed, he  should  be  entitled  to  compensation  in  damages 
from  the  wrong-doer.  And  such  is  the  generally  received 
doctrine,  unless  a  contributory  cause  of  the  injury  has 
been  the  negligence  or  fault  of  some  person  towards 
whom  he  sustains  the  relation  of  superior  or  master,  in 
which  case  the  negligence  is  imputed  to  him,  though  he 
may  not  have  personally  participated  in  or  had  knowl- 
edge of  it ;  and  he  must  bear  the  consequences.  The 
doctrine  may  also  be  subject  to  other  exceptions  growing 
out  of  the  relation  of  parent  and  child,  or  guardian  and 
ward,  and  the  like.  Such  a  relation  involves  considera- 
tions which  have  no  bearing  upon  the  question  before  us. 


To  determine,  therefore,  the  correctness  of  the  instruc- 
tion of  the  court  below — to  the  effect  that  if  the  plaintiff 
did  not  exercise  control  over  the  conduct  of  the  driver  at 
the  time  of  the  accident  he  is  not  responsible  for  the 
driver's  negligence,  nor  precluded  thereby  from  recovering 
in  the  action — we  have  only  to  consider  whether  the  re- 
lation of  master  and  servant  existed  between  them.  Plainly, 
that  relation  did  not  exist.  The  driver  was  the  servant  of 
his  employer,  the  livery-stable  keeper,  who  hired  out  him 
with  horse  and  carriage,  and  was  responsible  for  his  acts. 
Upon  this  point  we  have  a  decision  of  the  Court  of  Ex- 
chequer in  Quarman  v.  Burnett,  6  M.  &  W.  499,  507.  In 
that  case  it  appeared  that  the  owners  of  a  chariot  were  in 
the  habit  of  hiring  for  a  day,  or  a  drive,  horses  and  a 
coachman  from  a  job-mistress,  for  which  she  charged  and 
received  a  certain  sum.  She  paid  the  driver  by  the  week 
and  the  owners  of  the  chariot  gave  him  a  gratuity  for  each 
day's  service.  On  one  occasion  he  left  the  horses  unat- 
tended and  they  ran  off  and  against  the  chaise  of  the 
plaintiff,  seriously  injuring  him  and  the  chaise,  and  he 
brought  an  action  against  the  owners  of  the  chariot  and 
obtained  a  verdict ;  but  it  was  set  aside  on  the  ground  that 
the  coachman  was  the  servant  of  the  job-mistress,  who 
was  responsible  for  his  negligence.  In  giving  the  opinion 
of  the  court,  Baron  Parke  said  :  "  It  is  undoubtedly  true 
that  there  may  be  special  circumstances  which  may  render 
the  hirer  of  job-horses  and  servants  responsible  for  the 
neglect  of  a  servant,  though  not  liable  by  virtue  of  the 
general  relation  of  master  and  servant.  He  may  become 
so  by  his  own  conduct,  as  by  taking  the  actual  manage- 
ment of  the  horses  or  ordering  the  servant  to  drive  in  a 
particular  manner,  which  occasions  the  damage  complained 
of,  or  to  absent  himself  at  one  particular  moment,  and  the 
like."  As  none  of  these  circumstances  existed,  it  was  held 
that  the  defendants  were  not  liable,  because  the  relation 
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of  master  and  servant  between  them  and  the  driver  did 
not  exist. 

This  doctrine  was  approved  and  applied  by  the  Queen's 
Bench  Division,  in  the  recent  case  of  Jones  v.  Corporation 
of  Liverpool,  14  Q.  B.  D.  890.  The  corporation  owned  a 
water-cart  and  contracted  with  a  Mrs.  Dean  for  a  horse 
and  driver,  that  it  might  be  used  in  watering  the  streets. 
The  horse  belonged  to  her,  and  the  driver  she  employed 
was  not  under  the  control  of  the  corporation  otherwise 
than  that  its  inspector  directed  him  what  streets  or  por- 
tions of  streets  to  water.  Such  directions  he  was  required 
to  obey  under  the  contract  with  Mrs.  Dean  for  his  em- 
ployment. The  carriage  of  the  plaintiff  was  injured  by 
the  negligent  driving  of  the  cart,  and,  in  an  action  against 
the  corporation  for  the  injury,  he  recovered  a  verdict, 
which  was  set  aside  upon  the  ground  that  the  driver  was 
the  servant  of  Mrs.  Dean,  who  had  hired  both  him  and 
the  horse  to  the  corporation. 

In  this  country  there  are  many  decisions  of  courts  of 
the  highest  character  to  the  same  effect,  to  some  of  which 
we  shall  presently  refer. 

The  doctrine  resting  upon  the  principle  that  no  one  is 
to  be  denied  a  remedy  for  injuries  sustained,  without  fault 
by  him,  or  by  a  party  under  his  control  and  direction,  is 
qualified  by  cases  in  the  English  courts,  wherein  it  is  held 
that  a  party  who  trusts  himself  to  a  public  conveyance  is 
in  some  way  identified  with  those  who  have  it  in  charge, 
and  that  he  can  only  recover  against  a  wrong-doer  when 
they  who  are  in  charge  can  recover.  In  other  words,  that 
their  contributory  negligence  is  imputable  to  him,  so  as  to 
preclude  his  recovery  for  an  injury  when  they  by  reason 
of  such  negligence  could  not  recover.  The  leading  case 
to  this  effect  is  Thorogood  v.  Bryan,  decided  by  the  Court 
of  Common  Pleas  in  1849,  8  C.  B.  114.  It  there  appeared 
that  the  husband  of  the  plaintiff,  whose  administratrix  she 


was,  was  a  passenger  in  an  omnibus.  The  defendant,  Mrs. 
Bryan,  was  the  proprietress  of  another  omnibus  running 
on  the  same  line  of  road.  Both  vehicles  had  started  to- 
gether and  frequently  passed  each  other,  as  either  stopped 
to  take  up  or  set  down  a  passenger.  The  deceased,  wish- 
ing to  alight,  did  not  wait  for  the  omnibus  to  draw  up  to 
the  curb,  but  got  out  whilst  it  was  in  motion,  and  far 
enough  from  the  path  to  allow  another  carriage  to  pass  on 
the  near  side.  The  defendant's  omnibus  coming  up  at  the 
moment,  he  was  run  over,  and  in  a  few  days  afterwards 
died  from  the  injuries  sustained.  The  court,  among  other 
things,  instructed  the  jury,  that  if  they  were  of  the  opin- 
ion that  want  of  care  on  the  part  of  the  driver  of  the 
omnibus  in  which  the  deceased  was  a  passenger,  in  not 
drawing  up  to  the  curb  to  put  him  down,  had  been  con- 
ducive to  the  injury,  the  verdict  must  be  for  the  defend- 
ant, although  her  driver  was  also  guilty  of  negligence. 
The  jury  found  for  the  defendant,  and  the  court  discharged 
a  rule  for  a  new  trial  for  misdirection,  thus  sustaining  the 
instruction.  The  grounds  of  its  decision  were,  as  stated 
by  Mr.  Justice  Coltrnan,  that  the  deceased,  having  trusted 
the  party  by  selecting  the  particular  conveyance  in  which 
he  was  carried,  had  so  far  identified  himself  with  the 
owner,  and  her  servants,  that  if  any  injury  resulted  from 
their  negligence,  he  must  be  considered  a  party  to  it ;  "  In 
other  words,"  to  quote  his  language,  "  the  passenger  is  so 
far  identified  with  the  carriage  in  which  he  is  travelling, 
that  want  of  care  on  the  part  of  the  driver  will  be  a  de- 
fence of  the  driver  of  the  carriage  which  directly  caused 
the  injury."  Mr.  Justice  Maul,  in  the  same  case,  said 
that  the  passenger  "  chose  his  own  conveyance  and  must 
take  the  consequences  of  any  default  of  the  driver  he 
thought  fit  to  trust."  Mr.  Justice  Cresswell  said  :  "  If  the 
driver  of  the  omnibus  the  deceased  was  in  had,  by  his 
negligence  or  want  of  due  care  and  skill,  contributed  to 
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any  injury  from  a  collision,  his  master  clearly  could  main- 
tain no  action,  and  I  must  confess  I  see  no  reason  why  a 
passenger,  who  employs  the  driver  to  carry  him,  stands  in 
any  different  position."  Mr.  Justice  Williams  added  that 
he  was  of  the  same  opinion.  He  said  :  "  I  think  the  pas- 
senger must,  for  this  purpose,  be  considered  as  identified 
with  the  person  having  the  management  of  the  omnibus 
he  was  conveyed  by." 

What  is  meant  by  the  passenger  being  "  identified  with 
the  carriage,"  or  "  with  the  person  having  its  manage- 
ment," is  not  very  clear.  In  a  recent  case,  in  which  the 
Court  of  Exchequer  applied  the  same  test  to  a  passenger 
in  a  railway  train,  which  collided  with  a  number  of  loaded 
wagons  that  were  being  shunted  from  a  siding  by  the  de- 
fendant, another  railway  company,  Baron  Pollock  said 
that  he  understood  it  to  mean  "  that  the  plaintiff,  for  the 
purpose  of  the  action,  must  be  taken  to  be  in  the  same 
position  as  the  owner  of  the  omnibus  or  his  driver."  Arm- 
strong v.  Lancashire  <&  Yorkshire  Railroad  Co.,  L.  B.  10 
Ex.  47,  52.  Assuming  this  to  be  the  correct  explanation, 
it  is  difficult  to  see  upon  what  principle  the  passenger  can 
be  considered  to  be  in  the  same  position  with  reference 
to  the  negligent  act  as  the  driver  who  committed  it,  or  as 
his  master,  the  owner.  Cases  cited  from  the  English 
courts,  as  we  have  seen,  and  numerous  others  decided  in 
the  courts  of  this  country,  show  that  the  relation  of  mas- 
ter and  servant  does  not  exist  between  the  passenger  and 
the  driver,  or  between  the  passenger  and  the  owner.  In 
the  absence  of  this  reflation,  the  imputation  of  their  negli- 
gence to  the  passenger,  where  no  fault  of  omission  or  com- 
mission is  chargeable  to  him,  is  against  all  legal  rules.  If 
their  negligence  could  be  imputed  to  him,  it  would  render 
him  equally  with  them  responsible  to  third  parties  thereby 
injured,  and  would  also  preclude  him  from  maintaining  an 
action  against  the  owner  for  injuries  received  by  reason  of 
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it.  But  neither  of  these  conclusions  can  be  maintained  ; 
neither  has  the  support  of  any  adjudged  cases  entitled  to 
consideration. 

The  truth  is,  the  decision  in  Thorogood  v.  Bryan  rests 
upon  indefensible  ground.  The  identification  of  the  pas- 
senger with  the  negligent  driver  or  the  owner,  without  his 
personal  co-operation  or  encouragement,  is  a  gratuitous 
assumption.  There  is  no  such  identity.  The  parties  are 
not  in  the  same  position.  The  owner  of  a  public  convey- 
ance is  a  carrier,  and  the  driver  or  the  person  managing  it 
is  his  servant.  Neither  of  them  is  the  servant  of  the  pas- 
senger, and  his  asserted  identity  with  them  is  contradicted 
by  the  daily  experience  of  the  world. 

Thorogood  v.  Bryan  has  not  escaped  criticism  in  the 
English  courts.  In  the  court  of  admiralty  it  has  been 
openly  disregarded.  In  The  Milan,  Dr.  Lushington,  the 
judge  of  the  High  Court  of  Admiralty,  in  speaking  of  that 
case,  said :  "  With  due  respect  to  the  judges  who  decided 
that  case,  I  do  riot  consider  that  it  is  necessary  for  me  to 
dissect  the  judgment,  but  I  decline  to  be  bound  by  it,  be- 
cause it  is  a  single  case  ;  because  I  know,  upon  inquiry, 
that  it  has  been  doubted  by  high  authority ;  because  it  ap- 
pears to  me  not  reconcilable  with  other  principles  laid 
down  at  common  law ;  and,  lastly,  because  it  is  directly 
against  Hay  v.  La  Neve  and  the  ordinary  practice  of  the 
court  of  admiralty."  Lush.  388,  403. 

In  this  country  the  doctrine  of  Thorogood  v.  Bryan  has 
not  been  generally  followed.  In  Bennett  v.  New  Jersey 
Railroad  Co.,  36  N.  J.  Xi.  (7  Vroom)  225,  and  New  York, 
Lake  Erie  &  Western  Railroad  Co.  v.  Steinbrenner ',  47  N. 
J.  L.  (18  Vroom)  161,  it  was  elaborately  examined  by  the 
Supreme  Court  and  the  Court  of  Errors  of  New  Jersey,  in 
opinions  of  marked  ability  and  learning,  and  was  disap- 
proved and  rejected.  In  the  first  case  it  was  held  that  the 
driver  of  a  horse-car  was  not  the  agent  of  the  passenger 
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so  as  to  render  the  passenger  chargeable  for  the  driver's 
negligence.  The  car,  in  crossing  the  track  of  the  railroad 
company,  was  struck  by  its  train,  and  the  passenger  was 
injured,  and  he  brought  an  action  against  the  company. 
On  the  trial  the  defendant  contended  that  there  was  evi- 
dence tending  to  show  negligence  by  the  driver  of  the 
horse-car,  which  was  in  part  productive  of  the  accident, 
and  the  presiding  judge  was  requested  to  charge  the  jury, 
that  if  this  was  so,  the  plaintiff  was  not  entitled  to  recover ; 
but  the  court  instructed  them  that  the  carelessness  of  the 
driver  would  not  affect  the  action  or  bar  the  plaintiff's 
right  to  recover  for  the  negligence  of  the  defendant.  And 
this  instruction  was  sustained  by  the  court.  In  speaking 
of  the  "  identification "  of  the  passenger  in  the  omnibus 
with  the  driver,  mentioned  in  Thorogood  v.  Bryan,  the 
court,  by  the  Chief  Justice,  said :  "  Such  identification 
could  result  only  in  one  way,  that  is,  by  considering  such 
driver  the  servant  of  the  passenger.  I  can  see  no  ground 
upon  which  such  a  relationship  is  to  be  founded.  In  a 
practical  point  of  view,  it  certainly  does  not  exist.  The 
passenger  has  no  control  over  the  driver  or  agent  in  charge 
of  the  vehicle.  And  it  is  this  right  to  control  the  conduct 
of  the  agent  which  is  the  foundation  of  the  doctrine  that 
the  master  is  to  be  affected  by  the  acts  of  his  servant.  To 
hold  that  the  conductor  of  a  street-car  or  of  a  railroad 
train  is  the  agent  of  the  numerous  passengers  who  may 
chance  to  be  in  it,  would  be  a  pure  fiction.  In  reality 
there  is  no  such  agency,  and  if  we  impute  it,  and  correctly 
apply  legal  principles,  the  passenger,  on  the  occurrence  of 
an  accident  from  the  carelessness  of  the  person  in  charge 
of  the  vehicle  in  which  he  is  being  conveyed,  would  be 
without  any  remedy.  It  is  obvious,  in  a  suit  against  the 
proprietor  of  the  car  in  which  he  was  a  passenger,  there 
could  be  no  recovery  if  the  driver  or  conductor  of  such 
car  is  to  be  regarded  as  the  servant  of  the  passenger. 
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And  so,  on  the  same  ground,  each  passenger  would  be 
liable  to  every  person  injured  by  the  carelessness  of  such 
driver  or  conductor,  because,  if  the  negligence  of  such 
agent  is  to  be  attributed  to  the  passenger  for  one  purpose, 
it  would  be  entirely  arbitrary  to  say  that  he  is  not  to  be 
affected  by  it  for  other  purposes."  7  Vroom,  227,  228. 

In  the  latter  case  it  appeared  that  the  plaintiff  had  hired 
a  coach  and  horses,  with  a  driver,  to  take  his  family  on  a 
particular  journey.  In  the  course  of  the  journey,  while 
crossing  the  track  of  the  railroad,  the  coach  was  struck  by 
a  passing  train  and  the  plaintiff  was  injured.  In  an  action 
brought  by  him  against  the  railroad  company,  it  was  held 
that  the  relation  of  master  and  servant  did  not  exist  be- 
tween him  and  the  driver,  and  that  the  negligence  of  the 
latter,  co-operating  with  that  of  persons  in  charge  of  the 
train,  which  caused  the  accident,  was  not  imputable  to  the 
plaintiff,  as  contributory  negligence,  to  bar  his  action. 

In  New  York  a  similar  conclusion  has  been  reached.  In 
Chapman  v.  New  Haven  Railroad  Co.,  19  N.  Y.  341,  it  ap- 
peared that  there  was  a  collision  between  the  trains  of  two 
railroad  companies,  by  which  the  plaintiff,  a  passenger  in 
one  of  them,  was  injured.  The  Court  of  Appeals  of  that 
State  held  that  a  passenger  by  railroad  was  not  so  identi- 
fied with  the  proprietors  of  the  train  conveying  him,  or 
with  their  servants,  as  to  be  responsible  for  their  negli- 
gence, and  that  he  might  recover  against  the  proprietors 
of  another  train  for  injuries  sustained  from  a  collision 
through  their  negligence,  although  there  was  such  negli- 
gence in  the  management  of  the  train  conveying  him  as 
would  have  defeated  an  action  by  its  owners.  In  giving 
the  decision  the  court  referred  to  Thorogood  v.  Bryan, 
and  said  that  it  could  see  no  justice  in  the  doctrine  in 
connection  with  that  case,  and  that  to  attribute  to  the 
passenger  the  negligence  of  the  agents  of  the  company, 
and  thus  bar  his  right  to  recover,  was  not  applying  any 
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existing  exception  to  the  general  rule  of  law,  but  was 
framing  a  new  exception  based  on  fiction  and  inconsistent 
with  justice.  The  case  differed  from  Thorogood  v.  Bryan 
in  that  the  vehicle  carrying  the  plaintiff  was  a  railway 
train  instead  of  an  omnibus,  but  the  doctrine  of  the 
English  case,  if  sound,  is  as  applicable  to  passengers  on 
railway  trains  as  to  passengers  in  an  omnibus  ;  and  it 
was  so  applied,  as  already  stated,  by  the  Court  of  Ex- 
chequer in  the  recent  case  of  Armstrong  v.  Lancashire  (& 
Yorkshire  Railroad  Co. 

In  Dyer  v.  Erie  Railway  Co.,  71  N.  Y.  228,  the  plaintiff 
was  injured  while  crossing  the  defendant's  railroad  track 
on  a  public  thoroughfare.  He  was  riding  in  a  wagon  by 
the  permission  and  invitation  of  the  owner  of  the  horses 
and  wagon.  At  that  time  a  train  standing  south  of  cer- 
tain buildings,  which  prevented  its  being  seen,  had  started 
to  back  over  the  crossing  without  giving  the  driver  of  the 
wagon  any  warning  of  its  approach.  The  horses  becom- 
ing frightened  by  the  blowing  off  of  steam  from  engines 
in  the  vicinity,  became  unmanageable,  and  the  plaintiff 
was  thrown  or  jumped  from  the  wagon,  and  was  injured 
by  the  train,  which  was  backing.  It  was  held  that  no 
relation  of  principal  and  agent  arose  between  the  driver 
of  the  wagon  and  the  plaintiff,  and,  although  he  travelled 
voluntarily,  he  was  not  responsible  for  the  negligence  of 
the  driver,  where  he  himself  was  not  chargeable  with  neg- 
ligence, and  there  was  no  claim  that  the  driver  was  not 
competent  to  control  and  manage  the  horses. 

A  similar  doctrine  is  maintained  by  the  courts  of  Ohio. 
In  Transfer  Company  v.  Kelly,  36  Ohio  State,  86,  91,  the 
plaintiff,  a  passenger  on  a  car  owned  by  a  street  railroad 
company,  was  injured  by  its  collision  with  a  car  of  the 
Transfer  Company.  There  was  evidence  tending  to  show 
that  both  companies  were  negligent,  but  the  court  held 
that  the  plaintiff,  he  not  being  in  fault,  could  recover 
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against  the  Transfer  Company,  and  that  the  concurrent 
negligence  of  the  company  on  whose  cars  he  was  a  pas- 
senger could  not  be  imputed  to  him,  so  as  to  charge  him 
with  contributory  negligence.  The  Chief  Justice,  in  de- 
livering the  opinion  of  the  court,  said  :  "  It  seems  to  us, 
therefore,  that  the  negligence  of  the  company,  or  of  its 
servants,  should  not  be  imputed  to  the  passenger,  where 
such  negligence  contributes  to  his  injury  jointly  with  the 
negligence  of  a  third  party,  any  more  than  it  should  be 
so  imputed,  where  the  negligence  of  the  company,  or  its 
servant,  was  the  sole  cause  of  the  injury."  "Indeed," 
the  Chief  Justice  added,  "  it  seems  as  incredible  to  my 
mind  that  the  right  of  a  passenger  to  redress  against  a 
stranger  for  an  injury  caused  directly  and  proximately  by 
the  latter's  negligence,  should  be  denied,  on  the  ground 
that  the  negligence  of  his  carrier  contributed  to  his  injury, 
he  being  without  fault  himself,  as  it  would  be  to  hold 
such  passenger  responsible  for  the  negligence  of  his 
carrier,  whereby  an  injury  was  inflicted  upon  a  stranger. 
And  of  the  last  proposition  it  is  enough  to  say  that  it  is 
simply  absurd." 

In  the  Supreme  Court  of  Illinois  the  same  doctrine  is 
maintained.  In  the  recent  cases  of  the  Wabash,  St.  Louis 
<&  Pacific  Railway  Co.  v.  Shacklet,  105  111.  364,  the  doc- 
trine of  Thorogood's  case  was  examined  and  rejected,  the 
court  holding  that,  where  a  passenger  on  a  railway  train 
is  injured  by  the  concurring  negligence  of  servants  of  the 
company  on  whose  train  he  is  travelling.,  and  of  the  serv- 
ants of  another  company  with  whom  he  has  not  con- 
tracted, there  being  no  fault  or  negligence  on  his  part,  he 
or  his  personal  representatives  may  maintain  an  action 
against  either  company  in  default,  and  will  not  be  re- 
stricted to  an  action  against  the  company  on  whose  train 
he  was  travelling. 

Similar  decisions  have  been   made  in   the  courts  of 
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Kentucky,  Michigan,  and  California.  Danville  <&c.  Turn- 
pike Co.  v.  Stewart,  2  Met.  (Ky.)  119 ;  Louisville  &  Cin- 
cinnati Railroad  Co.  v.  Case,  9  Bush,  728 ;  Cuddy  v.  Horn, 
46  Mich.  596 ;  Tompkins  v.  Clay  Street  Railroad  Co.,  4 
West  Coast  Beporter,  537. 

There  is  no  distinction  in  principle  whether  the  passen- 
gers be  on  a  public  conveyance  like  a  railroad  train  or  an 
omnibus,  or  be  on  a  hack  hired  from  a  public  stand  in 
the  street  for  a  drive.  Those  on  a  hack  do  not  become 
responsible  for  the  negligence  of  the  driver  if  they  exer- 
cise no  control  over  him  further  than  to  indicate  the  route 
they  wish  to  travel  or  the  places  to  which  they  wish  to  go. 
If  he  is  their  agent  so  that  his  negligence  can  be  imputed 
to  them  to  prevent  their  recovery  against  a  third  party, 
he  must  be  their  agent  in  all  other  respects,  so  far  as  the 
management  of  the  carriage  is  concerned,  and  responsi- 
bility to  third  parties  would  attach  to  them  for  injuries 
caused  by  his  negligence  in  the  course  of  his  employment. 
But,  as  we  have  already  stated,  responsibility  cannot, 
within  any  recognized  rules  of  law,  be  fastened  upon  one 
who  has  in  no  way  interfered  with  and  controlled  in  the 
matter  causing  the  injury.  From  the  simple  fact  of  hir- 
ing the  carriage  or  riding  in  it  no  such  liability  can  arise. 
The  party  hiring  or  riding  must  in  some  way  have  co- 
operated in  producing  the  injury  complained  of  before  he 
incurs  any  liability  for  it.  "  If  the  law  were  otherwise," 
as  said  by  Mr.  Justice  Depue  in  his  elaborate  opinion  in 
the  latest  case  in  New  Jersey,  "  not  only  the  hirer  of  the 
coach  but  also  all  the  passengers  in  it  would  be  under  a 
constraint  to  mount  the  box  and  superintend  the  conduct 
of  the  driver  in  the  management  and  control  of  his  team, 
or  be  put  for  remedy  exclusively  to  an  action  against  the 
irresponsible  driver  or  equally  irresponsible  owner  of  a 
coach  taken,  it  may  be,  from  a  coach  stand,  for  the  con- 
sequences of  an  injury  which  was  the  product  of  the  co- 
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operating  wrongful  acts  of  the  driver  and  of  a  third  per- 
son, and  that,  too,  though  the  passengers  were  ignorant 
of  the  character  of  the  driver,  and  of  the  responsibility  of 
the  owner  of  the  team,  and  strangers  to  the  route  over 
which  they  were  to  be  carried."  New  York,  Lake  Erie 
&  Western  Railroad  v.  Stewibrenner,  47  N.  J.  L.  (18  Vroom), 
161,  171. 

In  this  case  it  was  left  to  the  jury  to  say  whether  the 
plaintiff  had  exercised  any  control  over  the  conduct  of 
the  driver  further  than  to  indicate  the  places  to  which  he 
wished  him  to  drive.  The  instruction  of  the  court  below, 
that  unless  he  did  exercise  such  control  and  require  the 
driver  to  cross  the  track  at  the  time  the  collision  occurred, 
the  negligence  of  the  driver  was  not  imputable  to  him,  so 
as  to  bar  his  right  of  action  against  the  defendant,  was 
therefore  correct,  and 

The  judgment  must  be  affirmed. 
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OPINION 

OF  THE 

SUPREME     COURT     OF     CALIFORNIA 

IN 

McGRACKBN  v.  CITY  OF  SAN  FRANCISCO, 

DELIVERED   BY 


At   October   Term,  I860 


The  charter  of  1851  of  San  Francisco  vested  the  legislative  power  of  the 
city  in  a  Common  Council,  consisting  of  a  Board  of  Aldermen  and  a 
Board  of  Assistant  Aldermen,  each  composed  of  eight  members  ;  and 
provided  that  no  ordinance  should  be  passed  unless  by  a  majority  of 
all  the  members  elected  to  each  board.  Held,  that  an  ordinance  for 
the  sale  of  city  property  not  receiving  the  votes  of  a  majority  of  the 
constituent  number  of  the  entire  Board  was  never  passed,  but  in  fact 
rejected. 

A  subsequent  ordinance,  recognizing  the  existence  of  the  ordinance  of 
sale  and  providing  for  the  disposition  of  a  part  of  the  proceeds,  did 
not  constitute  an  adoption  and  approval  of  what  had  been  previously 
done  or  might  be  subsequently  done  according  to  the  terms  of  the 
ordinance  of  sale,  so  as  to  give  validity  to  the  sale  which  took  place.1 

The  charter  having  provided  for  the  sale  of  city  property  only  by  the 
passage  of  laws  (synonymous  with  ordinances  when  applied  to  acts  of 
municipal  corporations)  by  the  Common  Council,  directing  the  sale, 
such  mode  of  sale  was  restrictive — no  other  could  be  followed.  The 
subsequent  ordinance  not  purporting  to  provide  for  any  sale  could  not 
impart  vitality  to  the  original  ordinance  of  sale.  The  Common  Coun- 
cil could  pass  a  law  or  ordinance  only  by  voting  for  it.2 

1  Commented  on  and  approved  in  Sattcrlee  v.  San  Francisco,  23  Cal.  318 ;  considered 
in  San  Francisco  v.  CaUlerwood,  31  Cal.  590 ;  cited  in  Pimental  v.  San  Francisco,  21  Cal. 
362  ;  overruling  Holland  v.  San  Francisco,  7  Cal.  361 ;  cited  as  authority  in  San  Fran- 
cisco v.  Canavan,  and  Hotaling  v.  Canavan,  January  Term,  1872,  not  reported. 

2  Contracts  of  city  to  be  made  only  as  provided  by  Statute,  approved  in  Zottman  v. 
San  Francisco,  20  Cal.  102. 


Reported  in  16  Cal.  591. 
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The  powers  of  a  municipal  corporation,  whether  regarded  as  political 
or  governmental,  or  those  of  a  mere  private  corporation,  can  be  exer- 
cised only  in  conformity  with  the  provisions  of  its  charter.  The  Leg- 
islature could  impose  such  restrictions  as  it  thought  proper,  and  it  saw 
fit  to  require  the  formalities  of  legislation  for  the  disposition  of  city 
property. 1 

The  land  directed  to  be  sold  having  been  previously  set  apart  and  ded- 
icated by  ordinance  as  a  public  dock,  no  sale  could  be  legally  made 
while  the  dedicating  ordinance  remained  in  force.  In  dedicating  the 
land,  the  Common  Council  exercised  powers  purely  of  a  governmen- 
tal nature,  and  not  those  of  a  mere  property  holder.  It  was  by  legis- 
lation the  dedication  was  made  and  only  by  legislation  could  the  pub- 
lic franchise  be  destroyed. 

A  ratification  is  equivalent  to  a  previous  authority.  It  operates  upon 
the  act  ratified  in  the  same  manner  as  though  the  authority  had  been 
originally  given ;  and  where  the  authority  can  originally  be  conferred 
only  in  a  particular  form  or  mode,  the  ratification  must  follow  the 

same  form  or  mode. Where  an  authority  to  do  any  particular  act 

on  the  part  of  a  corporation  can  only  be  conferred  by  ordinance,  a 

ratification  of  such  act  can  only  be  by  ordinance. A  ratification 

can  only  be  made  when  the  principal  possesses  at  the  time  the  power 
to  do  the  act  ratified.  He  must  be  able  to  make  the  contract  to 
which  by  his  ratification  he  gives  validity.  The  ratification  is  the 
first  proceeding  by  which  he  becomes  a  party  to  the  transaction,  and 
he  cannot  acquire  or  confer  the  rights  resulting  from  that  transaction 
unless  in  a  position  to  enter  directly  upon  a  similar  transaction  him- 
self.  A  further  ordinance  of  the  Common  Council,  subsequent  to 

the  sale  and  appropriating  monies  arising  from  it,  does  not  constitute 
a  ratification  of  the  original  ordinance  of  sale.  It  simply  assumes 
that  the  original  ordinance  was  valid,  and  there  is  nothing  in  the 
appropriation  from  which  an  intention  to  ratify  can  be  implied.  If 
the  intention  to  ratify  could  be  thus  implied,  the  implication  would 
be  of  no  avail  in  this  case,  as  the  Common  Council  were  at  the  time 
laboring  under  the  mistaken  impression  that  the  original  ordinance 
of  sale  had  become  law.  Ratification  to  be  effective  must  be  made 

with  full  knowledge  of  all  the  facts  relating  to  the  act  ratified. 

Inasmuch  as  the  charter  authorized  the  sale  of  city  property  at  pub- 
lic auction  only,  ratification  of  a  previous  sale  was  impossible ;  be- 
cause, every  one  being  at  liberty  to  bid  at  public  auction,  and  the 
property  falling  to  the  highest  bidder,  there  would  be  no  certainty  of 
attaining  the  object  of  the  ratification,  which  would  be  to  vest  the 
title  in  the  previous  purchaser.2 

1  Power  and  liability  of  municipal  corporations  affirmed  in  Herzo  v.  San  Francisco, 
33  Cal.  140. 

2  Doctrine  of  ratification  approved  in  Orogan  v.  San  Francisco,  18  Cal.  608 ;  consid- 
ered and  approved  in  Zottman  v.  San  Francisco,  20  Cal.  102 ;  People  v.  Swijt,  31  Cal.  28- 


The  city  is  not  estopped  from  denying  the  sale  made  by  it  and  assert- 
ing title  to  the  property  sold.  The  matters  relied  upon  by  way  of 
estoppel  could  not  have  influenced  the  plaintiff,  having  all  taken 
place  after  the  sale,  with  the  exception  of  the  second  ordinance, 
which  does  not  appear  to  have  been  brought  to  his  notice.  Nor  does 
it  appear  that  there  was  any  fraud  or  intention  to  deceive  on  the 
part  of  the  Common  Council.  The  doctrine  of  estoppel,  as  laid  down 
in  Biddle  Boggs  v.  Merced  Mining  Co.  (14  Cal.  280),  controls  the  ques- 
tion here. Even  if  the  city  would  be  estopped  from  denying  the 

sale,  and  from  asserting  title  to  the  property  sold,  it  does  not  follow 
that  the  plaintiff  would  be  estopped  from  claiming  a  return  of  the 
money  he  paid.  The  doctrine  of  estoppel  in  pais  is  applied  to  pre- 
vent a  wrong-doer  from  asserting  claims  against  his  declarations  or 
conduct,  not  to  prevent  an  innocent  party  from  enforcing  his  rights. 
It  is  the  wrong-doer  who  is  estopped,  upon  the  principle  that  he  shall 
not  take  advantage  of  his  own  wrong.1 

The  sale  of  the  city's  property  in  this  case  being  without  authority  and 
void,  the  plaintiff  is  not  required  to  surrender  possession  of  the  prop- 
erty before  he  can  maintain  an  action  to  recover  back  the  purchase 

money. The  title  of  the  city  was  unaffected  by  the  sale,  and  the 

deeds  made  in  pursuance  thereof.  The  parties  claiming  possession 
from  the  plaintiff  are  simple  trespassers,  who  can,  at  any  time,  be 

ejected  from  the  premises  by  action  on  behalf  of  the  city. The 

cases  where  possession  must  be  surrrendered,  before  action  for  the 
purchase  money  can  be  brought,  are  those  where  a  contract  has  been 
made,  and  possession  has  been  taken  thereunder,  and  the  vendee 
seeks  to  rescind  the  contract  on  the  ground  of  defective  title,  or  the 
inability  of  the  vendor  to  perform  the  contract  on  his  part,  or  of  some 
fraudulent  representations  inducing  its  execution.  In  these  cases  the 
vendee  must  first  offer  to  restore  whatever  he  has  received,  before  he 
can  call  upon  the  vendor  to  refund  the  purchase  money.  Where  the 
contract  is  void,  there  is  nothing  to  rescind  ;  no  rights  are  acquired 
and  there  are,  in  consequence,  no  rights  to  restore. — FIELD,  C.  J. 

The  prohibition  of  the  charter  of  1851  against  the  city  incurring  debts 
beyond  $50,000,  under  certain  circumstances,  is  directory,  and  is  not 
a  limitation  of  the  power  of  the  Common  Council  as  to  the  amount 

of  debts  and  liabilities  to  be  incurred. This  section  of  the  charter 

refers  only  to  the  acts  or  contracts  of  the  city,  and  not  to  liabilities 
which  the  law  may  cast  upon  her.  It  was  intended  to  restrain  ex- 
travagant expenditures  of  the  public  moneys,  not  to  justify  the  de- 
tention of  the  property  of  her  citizens  which  she  may  have  unlaw- 
fully obtained  ;  and  where,  as  in  this  case,  plaintiff  claims  that  the 
city  has  got  his  money  without  consideration — by  mistake — and  has 

1  As  to  the  doctrine  of  estoppel,  cited  as  authority  in  Martin  v.  Zallerbach,  38  Cal. 
315 ;  and  see  Green  v.  Prettyman,  17  Cal.  401  ;GX>ai'ts  v.  Davis,  26  Cal.  41 ;  Bowman  v. 
Cudwartli,  31  Cal.  153. 


appropriated  it  to  municipal  purposes,  she  is  bound  to  refund ;  be- 
cause the  law — not  her  contract  or  permission — render  her  liable. 
Her  liability  in  this  respect  is  independent  of  the  restraining  clauses 
of  the  charter ;  it  arises  from  the  obligation  to  do  justice — to  restore 
what  belongs  to  others — which  rests  upon  all  persons  whether  natural 

or  artificial. The  restriction  contained  in  the  fifth  section  of  the 

charter  can,  in  any  view,  only  apply  to  liabilities  dependent  for  their 
creation  upon  the  volition  of  the  Common  Council,  and  hence  does 
not  include  liabilities  arising  from  torts,  or  trespasses,  or  mistakes. 
The  sale  of  December  26th,  1853,  under  Ordinance  No.  481,  being  void, 
no  title  passed  to  the  purchasers  at  that  sale.  The  title  to  the  prop- 
erty still  exists  in  the  city,  except  where  deeds  have  since  been  taken 
under  the  Acts  of  1858  or  1860.  The  property  remaining  can  at  any 
time  be  taken  possession  or  be  disposed  of  by  the  city  in  the  same  man- 
ner as  any  other  property  belonging  to  her,  except  where  her  right  to 
assert  her  title  has  been  barred  by  the  Statute  of  Limitations ;  and 
that  statute  does  not  run  in  favor  of  parties  who  affirm  that  the  title 
never  passed  from  the  city,  and  sue  for  the  recovery  of  the  purchase 

money. The  Statute  of  Limitations  runs  only  in  favor  of  parties  in 

possession  claiming  title  adversely  to  the  whole  world,  and  not  in 
favor  of  those  who  assert  the  title  to  be  in  others.  It  therefore  never 
run  in  favor  of  the  plaintiff,  and  the  grantees  of  the  plaintiff  are  in  no 
better  position.  Their  possession  cannot  be  tacked  on  to  that  of  the 
grantors,  so  as  to  render  adverse  the  possession  for  the  entire  period 

subsequent  to  the  sale. To  render  possession  adverse,  so  as  to  set 

the  Statute  of  Limitations  in  motion,  it  must  be  accompanied  with  a 
claim  of  title,  and  this  claim,  when  founded  "  upon  a  written  instru- 
ment as  being  a  conveyance  of  the  premises,"  must  be  asserted  by  the 
occupant  in  good  faith,  in  the  belief  that  he  has  good  right  to  the 
premises,  and  with  the  intention  to  hold  them  against  all  the  world. 
The  claim  must  be  absolute — not  dependent  upon  any  contingencies 
—and  must  be  "  exclusive  of  any  other  right ";  and  to  render  the 
adverse  possession  thus  commenced  effectual  as  a  bar  to  a  recovery  by 
the  true  owner,  the  possession  must  be  continued  without  interrup- 
tion, under  such  claim,  for  five  years.  When  parties  assert,  either  by 
declarations  or  conduct,  the  title  to  property  to  be  in  others,  the  stat- 
ute cannot,  of  course,  run  in  their  favor.  Their  possession,  under 
such  circumstances,  is  not  adverse. 

SEPARATE  OPINION  OF  COPE,  J. 

[As  to  the  necessity  of  a  re-cdnveyance  to  the  city  by  the  purchasers,  of  the  prop- 
erty purchased,  to  enable  them  to  recover  the  purchase  money.] 

The  deed  to  plaintiff  of  the  land  bought  being  signed  by  the  Mayor  of 
the  city  and  sealed  with  the  corporate  seal — the  Mayor  being  the 
legal  custodian  of  the  seal,  and  it  being  affixed  by  his  authority — is 
sufficient  to  entitle  the  deed  to  be  read  in  evidence,  and  a  party  rely- 
ing upon  it  need  not  go  behind  the  seal  for  the  purpose  of  showing 
authority  for  its  execution.  The  seal  is  prima  facie  evidence  that  it 


Was  affixed  by  proper  authority,  and  the  deed  is  prima  facie  sufficient 

to  pass  the  title. The  deed  in  this  case  is  not  a  mere  nullity.     So 

far  as  passing  title  to  the  land,  or  creating  any  right  or  interest 
against  the  city  is  concerned,  the  deed  is  inoperative  and  void,  and 
may  be  attacked  collaterally.  But  the  objections  to  it  do  not  appear 
on  its  face,  and  its  invalidity  must  be  shown  by  the  party  impeach- 
ing it,  by  evidence  aliunde. Prima  facie,  it  is  a  valid  and  sufficient 

conveyance,  and.  a  party  holding  under  it  must  be  deemed  to  hold 
adversely,  and  not  in  subordination  to  the  real  title.  Possession  un- 
der it  may  ripen  into  a  perfect  title,  and  it  cannot  fail  to  prejudice 

tjae  interests,  if  not  the  rights,  of  the  lawful  owner. Such  being  the 

effect  of  the  deed  in  the  case,  plaintiff  cannot  recover  the  purchase 
money  without  procuring  a  reconveyance  of  the  property  and  a  sur- 
render of  the  possession,  so  as  to  place  the  parties  in  slalu  quo. 

Appeal  from  the  Twelfth  District  Court. 

On  the  trial,  which  was  before  the  court,  by  consent  of 
parties,  plaintiff  introduced  in  evidence  section  eight  of 
an  ordinance  of  the  city  of  San  Francisco,  passed  Novem- 
ber 4th,  1852,  and  also  Ordinance  No.  493,  both  of  which 
appear-in  the  opinion  of  the  court. 

It  was  admitted  that  the  land  described  in  said  section 
eight  is  the  same  land  which  is  ordered  to  be  sold  by 
Ordinance  No.  481,  which  was  also  introduced  in  evi- 
dence, and  is  as  follows: 

"  Ordinance,  481 — To  provide  for  the  sale  of  certain  city 
property. 

"The  people  of  the  city  of  San  Francisco  do  ordain  as 
follows : 

"SECTION  1.  That  the  Mayor  and  Joint  Committee  on 
land  claims  of  the  city  of  San  Francisco  are  hereby  author- 
ized and  required  to  sell  at  public  auction  (after  not  less 
than  ten  day's  advertisement)  in  three  of  the  daily  papers, 
to  the  highest  bidder,  at  such  time  and  place  as  they  may 
think  advisable,  all  those  pieces  or  parcels  of  land  and 
water  situated  in  the  city  of  San  Francisco,  and  described 
as  follows:  First  piece  or  parcel — Bounded  on  the  north 
by  Clay  street,  on  the  south  by  Central  wharf,  on  the  east 
by  the  west  line  of  Drumm  street, and  on  the  west  by  Davis 
street.  Second  piece  or  parcel — Bounded  on  the  north 
by  Central  wharf,  on  the  south  by  Sacramento  street,  on 
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the  east  by  the  west  side  of  Drurnm  street,  and  on  the 
west  by  Davis  street.  Third  piece  or  parcel — Bounded 
on  the  north  by  Clay  street,  on  the  south  by  Central 
wharf,  on  the  east  by  the  west  line  of  East  street,  and  on 
the  west  by  the  east  line  of  Drumm  street.  Fourth  piece 
or  parcel — Bounded  on  the  north  by  Central  wharf,  on 
the  south  by  Sacramento  street,  on  the  west  by  the  east 
line  of  Drumm  street,  and  on  the  east  by  the  west  line  of 
East  street — which  last  and  west  line  of  East  street  shall 
be  continued  westwardly  and  northerly  in  its  present 
direction,  to  its  junction  with  the  south  line  of  Clay 
street. 

"SEC.  2.  Said  pieces  or  parcels  of  land  and  water  as 
herein  specified,  shall  be  resurveyed,  under  the  supervis- 
ion and  as  the  Mayor  and  Joint  Committee  on  Land  Claims 
may  direct. 

"SEC.  3.  Twenty-five  per  cent,  of  the  net  proceeds  of 
said  sale  shall  be  paid  on  the  day  of  sale  in  cash,  or 
State  indebtedness  receivable  for  public  dues  by  the  State, 
which  amount  shall  be  paid  to  the  State  of  California 
pursuant  to  the  Act  of  the  Legislature,  approved  twenty- 
sixth  March,  one  thousand  eight  hundred  and  fifty-one. 
Fifty  per  cent,  to  be  paid  in  sixty  days  thereafter  in  cash, 
or  city  warrants  that  may  have  been  issued  on  or  after 
May  first,  one  thousand  eight  hundred  and  fifty-one;  and 
the  balance  of  twenty-five  per  cent,  payable  in  four  months 
from  date  of  sale  in  cash,  or  three  per  cent,  city  scrip 
issued  prior  to  May  1st,  one  thousand  eight  hundred  and 
fifty-one,  and  which  may  not  have  been  funded  as  pro- 
vided by  an  act  of  the  Legislature  of  this  State  entitled : 
'  An  Act  to  authorize  the  Funding  of  the  Floating  Debt 
of  San  Francisco,  and  to  provide  for  the  payment  of  the 
same.' 

"  SEC.  4.  The  Mayor  shall  execute,  on  behalf  of  the 
city,  a  bond  to  each  purchaser  at  the  time  of  first  pay- 
ment, that  when  the  whole  of  the  purchase  money  is 
paid,  the  city  shall  give  to  the  purchaser  a  deed  of  the 
lot  or  lots  purchased ;  and  on  payment  of  the  last  install- 
ment, then  the  Mayor  shall  execute  a  deed  to  the  party 
lawfully  entitled  to  same  under  sale. 

"  SEC.  5.  That  the  eighth  section,  title  four,  chapter 
four  of  an  ordinance  to  revise,  codify  and  amend  the 
general  ordinances  of  the  city  of  San  Francisco ;  approved 


November  4th,  one  thousand  eight  hundred  and  fifty- 
two,  and  all  other  ordinances,  or  parts  of  ordinances  con- 
flicting with  this  ordinance  be,  and  the  same  are,  hereby 
repealed. 

(Signed)  "  FRANK  TURK, 

"  President  of  Board  of  Assistant  Aldermen. 

"  JOSEPH  F.  ATWILL, 
"  President  of  Board  of  Aldermen. 
"  Approved  December  5th,  1853. 

"  C.  K.  GARRISON,  Mayor." 

At  the  time  of  the  presentation,  and  at  the  time  of  the 
passage  of  the  aforesaid  ordinance,  the  Board  of  Assistant 
Aldermen  was  composed  of  seven  members,  one  member 
having  resigned,  and  his  place  not  having  yet  been  filled; 
and  the  said  ordinance  received  in  the  Board  of  Assistant 
Alderman  four  votes  only  in  its  favor  to  three  votes 
against  it.  In  the  Board  of  Aldermen  it  received  the 
requisite  number  of  votes,  and  was  signed  by  the  Mayor 
on  the  fifth  day  of  December,  1853. 

The  companies  and  William  E.  Dennis,  named  in  Or- 
dinance No.  493  (which  is  given  in  the  opinion),  claimed 
that  they  would  be  damaged  by  the  filling  of  the  slip, 
and  the  sums  mentioned  in  that  ordinance  were  awarded 
to  them  in  satisfaction  of  their  claims  for  damages. 

The  Ordinance  No.  493  was  signed  by  the  Mayor  about 
half  an  hour  before  the  sale  hereinafter  mentioned,  and 
on  the  twenty-sixth  day  of  December,  and  after  the  said 
ordinance  had  been  signed,  the  Mayor  and  Joint  Com- 
mittee on  land  claims  —  which  committee  consisted  be- 
sides the  Mayor,  of  two  members  from  each  Board  of  the 
Common  Council,  and  was  a  standing  committee  of  the 
Common  Council — proceeded  to  sell  at  public  auction 
the  land  mentioned  and  described  in  said  Ordinance  No. 
481. 

Said  sale  purported  to  be  a  sale  by  the  city  of  San 
Francisco  of  the  property  mentioned  in  Ordinance  No. 
481,  and  was  advertised  for  ten  consecutive  days  preced- 
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ing  the  same,  in  more  than  three  daily  newspapers  printed 
and  published  in  the  city  of  San  Francisco.  At  said  sale 
there  were  present  the  Mayor,  the  Committee  on  Land 
Claims,  and  nearly  all  the  members  of  both  Boards  of  the 
Common  Council.  No  person  protested  against,  or  ob- 
jected to  the  sale,  which  was  conducted  in  accordance 
with  the  directions  of  Ordinance  No.  481.  The  prices 
were  favorable  to  the  cit}^  and  the  property,  since  that 
time,  has  decreased  in  value,  and  at  the  time  of  suit 
brought  was  not  worth  more  than  one-half  the  price  ob- 
tained at  the  sale. 

At  the  sale  the  plaintiff  bid  off  lot  numbered  one 
hundred  and  ten,  for  the  sum  of  $8,400,  —  and  paid  at 
the  time,  on  account,  the  sum  of  $2,100,  either  in  cash  or 
State  warrants,  to  Selover  &  Sinton,  the  auctioneers  who 
conducted  the  sale,  which  was  afterwards,  on  the  twenty- 
seventh  day  of  December,  1853,  paid  by  them  to  the  Sec- 
retary of  the  Joint  Committee  on  Land  Claims.  The  dif- 
ference between  the  value  of  State  warrants  and  cash  at 
the  time  of  payment  was  from  one  to  one  and  one-half 
per  cent. 

On  the  twenty-seventh  day  of  December,  1853,  a  bond 
was  signed,  sealed  and  delivered  to  the  plaintiff  and  ac- 
cepted by  him  —  said  bond  being  sealed  with  the  seal  of 
the  city,  and  authenticated  by  the  signature  of  the  Mayor, 
which  seal  was  so  affixed  by  the  authority  and  direction 
of  the  Mayor,  and  the  bond  was  conditioned  for  the  con- 
veyance of  the  lot  in  question  by  the  city  on  payment  of 
the  purchase  money. 

Smyth  Clark,  to  whom  said  payment  was  made,  was 
Mayor's  clerk,  and,  before  the  said  payment  was  made  to 
him,  was  appointed  by  the  Mayor  and  Joint  Committee 
on  Land  Claims  their  secretary,  and  authorized  by  them  to 
collect  the  money  paid  on  account  of  city  slip  sale.  On 
the  twenty -first  day  of  April,  1854,  as  Secretary  of  Land 
Committee,  he  made  a  report  to  the  Common  Council  of 


moneys  received  from  the  sale  of  city  property.  Said  re- 
port was  in  the  name  of  the  Land  Committee  —  Smyth 
Clark  being  the  author  thereof — and  was  a  report  of 
money  received  by  Selover  &  Sinton,  auctioneers,  and 
Smyth  Clark,  Secretary  of  the  Land  Committee,  up  to 
that  time,  and  was  accepted  by  the  Common  Council, 
after  being  referred  to  the  Special  Committee  on  Land 
Claims. 

There  was  paid  to  the  different  city  Treasurers  from 
the  proceeds  of  these  sales,  by  the  Land  Committee, 
$630,426.05. 

Prior  to  September  29th,  1854,  the  balance  of  the  funds 
remaining  in  the  hands  of  Smyth  Clark,  Secretary  of  the 
Land  Committee,  was  attached  in  suits  brought  by  one 
Argenti  and  others  against  the  city  of  San  Francisco,  arid 
on  the  twenty-ninth  day  of  September,  1854,  the  Common 
Council  passed  a  joint  resolution,  numbered  four  hundred 
and  thirty -four,  which  is  as  follows: 

"  Whereas,  The  Land  Committee  of  the  Common  Coun- 
cil received,  under  authority  of  said  Council,  a  large 
amount  of  promissory  notes,  city  Controller's  warrants, 
State  Controller's  warrants,  and  other  evidences  of  in- 
debtedness, as  the  proceeds  of  the  sales  of  the  city  slips; 
arid  Whereas,  there  remains  in  the  hands  of  Smyth  Clark, 
the  Secretary  of  said  committee,  a  considerable  portion  of 
said  promissory  notes  and  city  and  State  warrants,  which 
have  been  attached  in  the  hands  of  said  Smyth  Clark,  at 
the  suit  of  one  Argenti  and  others,  claiming  to  be  credi- 
tors of  the  city  —  so  that  the  same  are  held  by  the  said 
Clark  to  answer  said  attachment — therefore, 

"Resolved,  That  the  said  Land  Committee,  and  each  arid 
all  of  the  members  thereof,  are  hereby  released  and  dis- 
charged from  all  further  responsibility  touching  the 
said  notes  and  scrip  so  remaining  in  the  hands  of  said 
Clark." 

Said  Clark  continued  to  act  as  Secretary  of  the  Land 
Committee  and  to  have  the  collection  of  these  funds,  from 
early  in  the  year  1854 -to  the  end  of  the  term  of  the 


10 

Mayor  and  Common  Council.  No  objection  was  ever  made 
to  his  so  acting,  and  the  fact  was  well  known  to  the  Mayor 
and  both  Boards  of  the  Common  Council. 

In  sundry  annual  and  monthly  reports  made  by  the 
Treasurer  of  the  City  of  San  Francisco,  and  accepted  by 
the  Common  Council,  payments  were  credited  thus : 

"Received  from  Smyth  Clark,  Secretary  of  the  Land 
committee,  on  account  of  sale  of  city  slip  property." 

On  the  tenth  day  of  January,  1854,  the  Common  Coun- 
cil passed  an  ordinance,  duly  signed  by  the  Mayor,  direct- 
ing the  Joint  Committee  on  Land  Claims  to  pay  the  mem- 
bers and  officers  of  the  police  for  services  rendered  by 
them  in  the  months  of  December  and  November,  1853, 
and  for  that  purpose  to  use  so  much  of  the  funds  in  their 
hands  arising  from  the  sale  of  property  ordered  sold  by 
Ordinance  No.  481,  as  might  be  necessary;  and  said  pay- 
ments were  so  made  by  the  Land  Committee,  and  receipts 
taken  from  the  Treasurer. 

By  joint  resolution,  known  as  "Joint  Resolution  No. 
383,"  passed  January  9th,  1854,  the  Common  Council 
authorized  the  same  committee  to  pay  a  judgment  re- 
covered by  one  John  E.  Body,  against  the  city,  out  of  the 
same  funds.  The  sums  of  money  so  directed  to  be  paid 
to  the  police  officers  and  Body,  were  so  paid  to  them  by 
the  said  Joint  Committee. 

April  7th,  1854,  the  Common  Council  passed  a  joint 
resolution,  No.  400,  directing,  among  other  things,  the 
Committee  on  Land  Claims  to  make  to  the  Common  Coun- 
cil a  full  report  of  said  sales,  and  of  the  moneys  in  their 
hands  arising  therefrom ;  and  the  committee  accordingly 
reported  to  the  Common  Council  on  the  twenty-first  of 
April,  1854,  being  the  report  hereinbefore  referred  to,  of 
which  Smyth  Clark  was  the  author. 

On  the  tenth  day  of  April,  1854,  the  Common  Council 
passed  joint  resolution  No.  405,  in  the  words  following: 
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"Resolved,  that  the  city  Treasurer  be  and  he  is  hereby 
instructed  to  pay  over  to  the  State  of  California,  out  of 
the  funds  now  in  his  hands,  or  which  lie  may  hereafter 
receive  from  the  Committee  on  Land  Claims,  the  portion 
of  the  receipts  from  the  sale  of  city  property  sold  by  au- 
thority of  Ordinance  No.  481,  which  is  due  to  the  said 
State. 

"Resolved,  That  the  city  Treasurer  be  and  he  is  hereby 
instructed  to  pay  the  outstanding  warrants  issued  in  set- 
tlement with  the  Clay,  Central,  Sacramento  and  California 
Street  Wharf  Companies  out  of  the  moneys  remaining  in 
his  hands  from  the  second  payment  on  the  sale  of  city 
property  sold  by  authority  of  Ordinance  No.  481,  after 
the  State's  interest  in  the  sale  of  said  property  shall  have 
been  liquidated." 

On  September  13th,  1854,  the  Common  Council  passed 
a  joint  resolution,  designated  No.  431,  in  which  it  was 
recited  and  declared  that  the  city  had  sold  property  — 
being  part  of  the  property  in  question  —  to  purchasers 
who  had  paid  the  greater  part  of  the  purchase  money. 

On  March  26th,  1851,  the  Legislature  of  the  State  of 
California  passed  an  act  entitled  "An  Act  to  Provide  for 
the  Disposition  of  certain  Property  in  the  State  of  Cali- 
fornia," and  on  the  fifth  day  of  April,  1853,  the  Common 
Council  of  San  Francisco  passed  an  ordinance,  duly  ap- 
proved by  the  Mayor,  accepting  the  grant  made  by  said 
act,  and  all  the  conditions  thereof,  and  directing  the  pay- 
ment of  twenty-five  per  cent,  of  all  proceeds  arising  from 
the  sale  of  the  property  thereby  granted  —  embracing  the 
lots  in  question — to  the  State. 

On  March  16th,  1854,  the  plaintiff  having  paid  the  last 
installment  of  the  purchase  money,  the  Mayor  of  the  city 
of  San  Francisco  executed  and  delivered  to  him,  and  he 
accepted  a  deed,  or  what  purported  to  be  a  deed,  with- 
out warranty,  of  the  premises  so  purchased  by  him  at  the 
aforesaid  sale,  which  conveyance  was  sealed  with  the  cor- 
porate seal  of  the  city,  affixed  thereto  by  authority  of  the 
Mayor,  and  authenticated  by  his  signature. 
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By  ordinance  duly  passed  and  signed  by  the  Mayor, 
on  the  fourth  day  of  November,  1852,  it  was,  among 
other  things,  provided  that  the  Mayor  of  the  city  should 
have  the  charge  and  control  of  the  seal  of  the  city,  and 
should  therewith  authenticate  all  acts  of  the  city. 

There  have  been  paid  to  the  Joint  Committee  on  Land 
Claims,  and  also  to  the  Treasurer  of  the  city  of  San  Fran- 
cisco, by  other  purchasers  at  the  sale  of  December  26th, 

1853,  large  sums  of  money,  and  State  and  city  Controller's 
warrants,  including  warrants  issued  under  Ordinance  No. 
493,  and  of  the  moneys  and  warrants  so  paid  to  the  Joint 
Committee,  a  large  portion   was  paid   by   them   to   the 
Treasurer  of  the  city. 

Plaintiff  entered   into   possession  sometime  in  March, 

1854,  and  is  now  in  possession  of  said  lot,  and  has  ex- 
pended thereon  the  sum  of  $3,000  in  improvements. 

About  one  week  previous  to  the  trial  of  this  cause,  the 
plaintiff  quitclaimed  his  interest  in  the  lot  to  a  person 
who  had  full  knowledge  of  this  suit,  and  all  the  circum- 
stances. 

At  the  time  of  the  said  payment  made  by  the  plaintiff 
on  account  of  said  sale,  the  city  of  San  Francisco  was  in- 
debted in  the  sum  of  $50,000  and  upwards  over  the  an- 
nual revenue  of  the  city,  excluding  from  such  indebted- 
ness the  interest  thereon  existing  on  the  fifteenth  day  of 
April,  1851. 

Of  the  proceeds  of  said  sales  there  were  paid  to  the 
State  $50,000  —  in  Stat,e  indebtedness  receivable  for  public 
dues  by  the  State — by  the  Land  Committee,  being  twenty- 
five  per  cent,  of  the  proceeds  of  said  sales,  which  had 
been  paid  at  that  time,  and  $60,000  of  such  indebted- 
ness were  attached  in  a  suit  against  the  city,  in  the  hands 
of  the  Treasurer  of  the  city. 

The  answer  was  a  general  denial.  Defendant  had  judg- 
ment, and  plaintiff  appeals. 
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Whitcomb,  Pringle  &  Felton,  for  appellant. 
F.  M.  Haight,  for  respondent. 
Field,  C.  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  sum  of  $2,100,  with  inter- 
est from  the  twenty-sixth  of  December,  1853,  and  arises 
upon  the  following  facts:  On  the  fifth  of  December,  1853, 
the  Mayor  of  San  Francisco  approved  of  what  purported 
to  be  an  ordinance  passed  by  the  Common  Council  of  the 
city,  providing  for  the  sale  of  certain  city  property.  This 
ordinance,  so  called,  is  designated  in  the  official  book  of 
the  ordinances  of  the  city,  as  ordinance  number  four  hun- 
dred and  eighty-one.  In  terms  it  authorized  and  required 
the  Mayor  and  Joint  Committee  on  Land  Claims  of  the 
city  to  sell  the  property  specified  at  public  auction,  to  the 
highest  bidder,  at  such  time  and  place  as  they  might 
think  advisable,  after  not  less  than  ten  day's  advertise- 
ment in  three  daily  papers;  and  provided  that  twenty- 
five  per  cent,  of  the  purchase  money  should  be  paid  on 
the  day  of  sale,  and  fifty  per  cent,  in  sixty  days  there- 
after, and  the  balance  in  four  months.  It  also  provided 
that  the  Mayor,  upon  the  first  payment,  should  execute 
a  bond  to  the  purchaser,  to  the  effect  that  upon  the  pay- 
ment of  the  entire  purchase  money,  the  city  should  give 
a  deed  for  the  property  purchased,  and  that  upon  pay- 
ment of  the  last  installment,  the  Mayor  should  execute 
the  deed. 

At  the  time  this  ordinance  was  presented  to  the  Board 
of  Assistant  Aldermen,  and  was  acted  upon  by  that  body, 
there  was  a  vacancy  in  the  Board,  occasioned  by  the 
resignation  of  one  of  its  members,  so  that  there  were,  in 
fact,  but  seven  members  in  office.  Of  these  seven,  four 
members  voted  for  the  passage  of  the  ordinance,  and  three 
against  it.  It  is  admitted  that  the  sale,  which  took  place 
on  the  twenty-sixth  of  December,  1853,  was  conducted  in 
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accordance  with  the  directions  of  the  ordinance.  At  the 
sale  the  plaintiff  became  the  purchaser  of  a  portion  of  the 
property,  and  paid  at  the  time,  as  the  first  installment 
upon  his  purchase,  the  sum  of  $2,100.  It  is  for  the  recov- 
ery of  this  sum,  and  interest,  that  the  present  action  is 
instituted. 

It  appears  from  the  record,  that  within  one  hour  pre- 
vious to  the  sale,  the  Common  Council  passed  the  follow- 
ing ordinance: 

"Ordinance  No.  493,  appropriating  $185,000  to  the  Sacra- 
mento Central  Joint  Stock  Clay  Street  Wharf  Company 
and  William  E.  Dennis : 

"The  people  of  the  City  of  San  Francisco  do  ordain  as  follows: 

SECTION  1.  That  the  sum  of  $185,000  be  and  it  is  here- 
by appropriated  from  the  cash  proceeds  of  the  second 
payment  for  the  city  property  ordered  sold  by  ordinance 
number  four  hundred  and  eighty-one,  to  the  Sacramento 
Joint  Stock  Clay  Street  Wharf  Company  and  to  William 
E.  Dennis. 

"SEC.  2.  That  the  Controller  be  and  he  is  hereby  author- 
ized to  issue,  on  the.  day  of  sale  of  the  property  ordered 
sold  by  ordinance  four  hundred  and  eighty-one,  his  war- 
rants upon  the  treasury,  as  follows :  For  the  sum  of 
$75,000,  in  favor  of  the  Sacramento  Street  Wharf  Com- 
pany; for  the  sum  of  $75,000,  in  favor  of  the  Central 
Wharf  Joint  Stock  Company;  for  the  sum  of  $35,000  in 
favor  of  William  E.  Dennis;  said  warrants  shall  be  pay- 
able from  the  cash  proceeds  of  the  second  payment  for 
the  property  ordered  sold  as  aforesaid,  or  shall  be  received 
in  payment  for  any  purchases  made  at  said  sale,  in  accord- 
ance with  the  terms  of  ordinance  number  four  hundred 
and  eighty-one." 

At  the  time  of  the  passage  of  this  ordinance,  the  land 
directed  to  be  sold  was  covered  by  water,  and  was  dedi- 
cated to  public  use  as  a  free  public  dock  for  ships  and 
other  vessels  by  the  following  section  of  an  ordinance 
passed  in  1852:  "Section  8.  All  the  space  of  land  and 
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water  lying  between  Clay  street  and  Sacramento  street, 
and  between  Davis  street  and  the  deep  waters  of  the  bay, 
as  laid  down  upon  the  public  maps  and  plans  of  the  city, 
is  set  apart  and  dedicated  to  the  public  use  as  a  free  pub- 
lic dock  for  ships  and  other  vessels;  provided,  notwith- 
standing, that  nothing  herein  contained  shall  prevent  the 
Common  Council  from  amending,  altering  or  annulling 
this  grant."  The  last  section  of  Ordinance  481  in  terms 
repealed  this  section,  and  the  wharf  companies  and  Wil- 
liam E.  Dennis,  mentioned  in  Ordinance  493,  claimed 
that  they  would  be  damaged  by  the  filling  up  of  the  slips 
of  which  the  land  directed  to  be  sold  formed  a  part,  and 
it  was  to  recompense  them  for  such  damage  that  the 
appropriation  was  made. 

On  the  day  following  the  sale,  the  Mayor  executed  to 
the  plaintiff  the  bond  required  by  Ordinance  481,  and  on 
the  sixteenth  day  of  March,  1854,  the  last  installment  of 
the  purchase  money  having  been  paid,  the  Mayor  exe- 
cuted to  him  a  deed  for  the  property  purchased.  The 
plaintiff  entered  into  possession  sometime  in  March,  1854, 
and  was  in  possession  at  the  institution  of  the  present 
action.  Since  then,  he  has  quit-claimed  his  interest  to  a 
party  who  was  fully  cognizant  of  all  the  circumstances  of 
the  case. 

The  plaintiff  bases  his  right  to  recover  upon  the  ground 
that  the  sale  was  made  without  authority  from  the  city, 
and  that  he  did  not  in  consequence  acquire  the  title  for 
which  he  parted  with  his  money. 

If  there  were  any  authority  for  the  sale,  it  is  to  be 
found  in  Ordinance  481.  At  the  time  this  ordinance  was 
acted  upon  by  the  Board  of  Assistant  Aldermen  there  was 
a  vacancy  in  that  body,  as  we  have  already  stated,  occa- 
sioned by  the  resignation  of  one  of  its  members,  and  only 
four  of  the  members  remaining  in  office  voted  for  its  pas- 
sage. The  ordinance  did  not,  therefore,  receive  the  neces- 
sary vote  for  its  passage  required  by  the 
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force.  The  second  section  of  the  third  article  of  that 
charter  declared  that  no  ordinance  or  resolution  should 
"  be  passed,  unless  by  a  majority  or  all  the  members 
elected  to  each  Board  ";  and  in  the  case  of  The  City  of  San 
Francisco  v.  Hazen  (5  Cal.  171),  this  court  held  that,  inas- 
much as  the  charter  provided  that  eight  members  should 
be  elected  to  each  Board,  the  section  in  question  had  ref- 
erence to  that  number,  and  the  vote  of  any  number  less 
than  a  majority  of  the  entire  Board — of  its  constituent 
number — was  insufficient  to  pass  an  ordinance.  The 
ordinance  in  question,  therefore — number  481 — was 
never  passed.  It  was,  in  fact,  rejected.  It  was,  standing 
by  itself,  for  all  purposes  whatever,  an  absolute  nullity. 
This  conclusion  is  not  controverted  by  the  defendant; 
but  to  obviate  its  effect  in  the  determination  of  the  case, 
it  is  contended — First,  that  Ordinance  493  recognized  and 
adopted  the  proceedings  taken  in  accordance  with  the 
terms  of  Ordinance  481 ;  and,  Second,  that  the  sale  of  the 
property  was  subsequently  ratified  by  the  city.  We  will 
consider  both  of  these  positions : 

1.  It  is  not  pretended  that  Ordinance  493  of  itself  con- 
ferred any  authority  to  make  the  sale;  it  does  not  pur- 
port to  confer  any  such  authority ;  it  only  purports  to 
appropriate  certain  proceeds  of  the  intended  sale.  The 
proposition  advanced  is,  that  the  recognition  in  493  of 
the  existence  of  the  previous  ordinance,  and  the  appro- 
priation of  a  portion  of  the  proceeds,  constituted  an  adop- 
tion and  approval  of  all  that  had  been  previously  done 
or  might  be  subsequently  done  in  pursuance  of  the  terms 
of  that  ordinance,  and  thus  gave  validity  to  the  sale.  It 
is  evident  that  whatever  operation  is  to  be  attributed  to 
Ordinance  493  must  arise  from  the  appropriation  it  makes. 
The  recognition  of  the  previous  ordinance,  independent 
of  that  appropriation,  could  have  no  possible  effect. 
There  is  nothing  adoptive  or  approving  in  the  mere  ref- 
erence to  previous  legislation,  whether  valid  or  invalid. 
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It  is,  then,  upon  the  appropriation  alone  that  the  propo- 
sition must  rest ;  and  that  this  did  not  and  could  not 
operate  as  such  an  adoption  of  the  proceedings  taken 
under  the  rejected  ordinance,  as  to  give  validity  to  the 
sale,  is  evident  from  the  provisions  of  the  charter  relat- 
ing to  the  disposition  of  the  city  property.  The  thirteenth 
section  of  the  third  article  provided  that  the  Common 
Council  "  should  have  power  within  the  city  to  pass  all 
proper  and  necessary  laws  for  the  regulation,  improve- 
ment and  sale  of  city  property;  for  the  levy  and  collec- 
tion of  city  taxes  on  all  taxable  property,  not  to  exceed 
one  per  cent,  a  year  upon  the  assessed  value ;  for  the  lay- 
ing out,  making,  opening,  widening,  regulating  and  keep- 
ing in  repair  all  streets,  roads,  bridges,  fences,  public 
places,  and  grounds,  wharves,  docks,  piers,  slips,  sewers, 
wells  and  alleys,  and  for  making  the  assessments  there- 
for; for  regulating  and  collecting  wharfage,  dockage  and 
cranage  upon  all  water  craft  and  all  goods  landed;  for 
securing  the  protection,  health,  cleanliness,  ornament, 
peace  and  good  order  of  the  city;  for  the  prevention  and 
extinguishment  of  fires,"  etc. 

By  this  section  the  power  to  sell  the  city  property  was 
placed  on  the  same  footing  with  the  power  to  levy  taxes, 
grant  licenses  and  to  pass  laws  for  the  government  of  the 
city.  By  this  section  all  the  authority  was  conferred 
which  could  be  exercised  by  the  Common  Council  upon 
the  subject.  They  were  the  mere  agents  of  the  corpora- 
tion, and  possessed  only  such  powers  as  were  specially 
delegated  to  them  by  the  charter,  and  when  that  instru- 
ment granted  a  power  with  a  specific  designation  as  to 
the  mode  in  which  it  should  be  used,  the  mode  was 
restrictive — no  other  mode  could  be  followed. 

In  Head  and  Amory  v.  The  Providence  Insurance  Com- 
pany (2  Cranch.  169),  Chief  Justice  Marshall,  in  speaking 
of  bodies  which  have  only  a  legal  existence,  said:  "The 
act  of  incorporation  is  to  them  an  enabling  act;  it  gives 
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them  all  the  power  they  possess ;  it  enables  them  to  con- 
tract, and  when  it  prescribes  to  them  a  mode  of  contract- 
ing, they  must  observe  the  mode,  or  the  instrument  no 
more  creates  a  contract  than  if  the  body  had  never  been 
incorporated."  And  in  the  case  of  The  Farmers'  Loan  and 
Trust  Company  v.  Carroll  (5  Barb.  649),  the  Supreme 
Court  of  New  York  said :  "  When  a  corporation  relies 
upon  a  grant  of  power  from  the  Legislature  for  authority 
to  do  an  act,  it  is  as  much  restricted  to  the  mode  pre- 
scribed *by  the  statute  for  its  exercise,  as  to  the  thing 
allowed  to  be  done."  (See,  also,  The  New  York  Fireman's 
Insurance  Company  v.  Ely  et  al  5  Conn.  568.)  The  power, 
therefore,  in  the  sale  of  the  city  property  could  be  exer- 
cised only  by  the  passage  of  laws  for  that  purpose.  Ordi- 
nances and  laws  are  synonymous  terms  when  applied 
to  acts  of  municipal  corporations.  They  are  thus  used  in 
the  charter.  (Art.  3,  sec.  3.) 

Ordinance  493  is  not  a  law  providing  for  the  sale  of 
any  property;  nor  does  it  purport  to  be  anything  of  the 
kind.  It  does  not  describe  any  property,  or  direct  any  ' 
sale,  or  confer  authority  upon  any  parties  to  sell.  It  as- 
sumes that  an  ordinance  ordering  the  sale  had  already 
passed,  and  refers  to  it  for  the  simple  purpose  of  appro- 
priating certain  proceeds  of  the  sale.  This  assumption 
imparted  no  vitality  to  the  rejected  ordinance,  which  was 
referred  to  as  having  passed.  The  Common  Council 
could  not  in  this  way  recall  the  rejection  and  give  validity 
to  the  supposed  ordinance.  This  would  be  in  effect  to  pass 
an  ordinance  by  referring  to  it  as  passed,  or  by  admit- 
ting that  it  had  passed.  The  Common  Council  could 
pass  an  ordinance  only  in  one  way,  and  that  was  by  vot- 
ing for  it.  To  give  validity  to  the  sale,  a  law  directing 
the  same  was  requisite.  Nothing  less  would  answer 
under  the  charter. 

Again  the  land  directed  by  the  terms  of  Ordinance  481 
to  be  sold,  was  set  apart  and  dedicated  as  a  public  dock, 
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by  an  ordinance  passed  in  1852.  The  fifth  section  of 
481  was  directed  to  the  repeal  of  this  latter  ordinance; 
but  of  course  the  repealing  section  fell  with  the  rejection 
of  the  ordinance.  In  dedicating  the  land  to  public  use, 
the  Common  Council  exercised  powers  purely  of  a  gov- 
ernmental nature,  and  not  those  of  a  mere  property  hold- 
er. Whilst  the  dedicating  ordinance  remained  in  force, 
no  sale  could  be  legally  had.  Number  493  makes  no 
reference  to  that  ordinance,  and  of  course  does  not  pur- 
port to  repeal  the  same,  either  directly  or  otherwise. 

The  untenable  character  of  the  doctrine  involved  in 
the  proposition  advanced  by  the  defendant  will  be  appar- 
ent, when  the  doctrine  is  applied  to  the  different  subjects 
upon  which  the  Common  Council  are  authorized  to  legis- 
late. They  are  authorized,  for  example,  to  levy  taxes. 
An  ordinance  imposing  a  tax  is  introduced  into  one  of 
the  Boards,  and  rejected.  The  City  Collector,  however, 
proceeds  upon  the  assumption  of  the  passage  of  the  ordi- 
nance, and  advertises  property  for  sale  for  the  supposed 
taxes.  The  owner  of  the  property  pays  no  attention  to 
the  proceedings;  he  knows  that  the  ordinance  was  re- 
jected, and  the  levy  is  illegal.  The  Common  Council, 
however,  previous  to  the  time  of  the  advertised  sale, 
pass  an  ordinance  appropriating  a  portion  of  the  proceeds 
anticipated  from  the  sale,  and  this  appropriation  gives 
validity  to  the  levy,  and  to  the  acts  of  the  officer,  and 
the  subsequent  sale  of  the  property.  To  this  result  the 
doctrine  necessarily  leads.  If  a  sale  of  the  city  property, 
without  an  ordinance  directing  the  same,  can  be  upheld 
from  the  appropriation  of  the  anticipated  proceeds,  the 
levy  and  acts  of  the  collecting  officer  must  be  sustained 
from  the  like  appropriation. 

The  distinction  taken  between  the  powers  of  a  munici- 
pal corporation,  when  acting  in  its  political  and  govern- 
mental character,  and  when  acting  with  reference  to  its 
private  property,  has  no  application  to  the  questions  in- 
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volved  in  the  case  at  bar.  Its  powers,  whether  regarded 
as  political  or  governmental,  or  those  of  a  mere  private 
corporation,  could  be  exercised  only  in  conformity  with 
the  provisions  of  the  charter.  The  Legislature  could  im- 
pose such  restrictions  as  it  thought  proper ;  and  it  saw 
proper  to  require  the  formalities  of  legislation  for  the 
disposition  of  the  city  property,  as  it  did  for  the  imposi- 
ition  of  taxes,  the  regulation  of  the  Fire  Department, 
and  matters  connected  with  the  general  welfare  of  the 
city.  Besides,  the  repeal  of  the  ordinance  setting  apart 
and  dedicating  the  property  as  a  public  dock  was  neces- 
sary, as  we  have  already  stated,  to  the  validity  of  any 
sale.  It  was  by  the  exercise  of  governmental  powers  that 
the  property  was  dedicated  to  public  uses.  It  was  by 
legislation,  in  the  strict  sense  of  the  term,  that  the  dedi- 
cation was  made,  and  only  by  legislation  could  the  pub- 
lic franchise  be  destroyed.  No  such  legislation  was  ever 
had. 

It  follows,  from  the  views  we  have  expressed,  that  Or- 
dinance 493  gave  no  sanction  to  the  proceedings  of  the 
Mayor  and  Land  Committee,  and  that  the  sale  made  by 
them  was  without  authority  and  void,  as  much  so  as  if  it 
had  been  made  by  strangers  to  the  city  and  its  govern- 
ment. 

The  case  of  Holland  v.  The  City  of  San  Francisco  is  cited 
as  authority  for  the  proposition  that  the  proceedings  of 
parties,  assuming  without  authority  to  act  on  behalf  of 
the  city,  may  be  adopted  by  a  subsequent  ordinance. 
In  that  case,  a  claim  similar  to  that  of  the  plaintiff  was 
passed  upon,  and  held  invalid.  The  opinion  was  deliv- 
ered by  Mr.  Justice  Burnett,  Mr.  Justice  Terry  concur- 
ring, and  Mr.  Chief  Justice  Murray  dissenting.  In 
that  case,  the  fact  that  the  property  had  been  prev- 
iously dedicated  to  public  use,  as  a  public  dock,  was 
not  presented.  This  fact  distinguishes  that  case  from 
the  one  at  bar.  Even  upon  the  reasoning  of  Mr.  Justice 
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Burnett,  it  would  hardly  have  been  contended  that  the 
admission  supposed  to  be  contained  in  Ordinance  493 
operated  as  a  repeal  of  the  public  grant.  But  aside  from 
this  consideration,  even  were  the  facts  in  the  two  cases 
precisely  similar,  we  should  not  follow  the  ruling  of  that 
case,  for,  in  our  judgment,  it  is  manifestly  erroneous — 
setting  aside  fundamental  principles  of  the  law  of  corpo- 
rations, which,  however  much  distorted  or  departed  from, 
will  constantly  reassert  themselves.  Mr.  Justice  Burnett 
first  holds  that  the  city,  under  the  provisions  of  the 
charter,  can  only  make  a  valid  sale  of  the  city  property 
by  the  passage  of  an  ordinance  authorizing  the  sale.  In 
this  view  we  agree  with  him.  He  further  holds,  how- 
ever, that  Ordinance  493  recognized  and  adopted  Ordi- 
nance 481  so  as  to  render  the  subsequent  sale  valid  and 
binding  upon  all  parties — that  is  to  say,  to  be  consistent 
with  his  first  position,  that  Ordinance  493,  by  the  fact 
that  it  recognizes  the  previous  ordinance  as  having  passed 
and  appropriates  a  portion  of  the  anticipated  proceeds  of 
the  sale,  actually  passed  that  previous  ordinance,  recalled 
its  rejection,  and  made  it  as  valid  an  ordinance  as  if  it 
had  originally  received  the  vote  required  by  the  charter. 
If  this  be  not  the  doctrine  advanced  by  the  learned  Jus- 
tice, we  confess  ourselves  unable  to  understand  the  opin- 
ion. To  this  doctrine  we  never  can  yield  our  assent.  It 
is  unsound  in  principle  and  is  unsupported  by  any  author- 
ity, and  could  it  be  maintained,  would  break  down  and 
destroy  all  the  checks  imposed  by  the  Legislature  upon 
the  exercise  of  the  powers  of  the  Common  Council. 
Upon  this  doctrine  that  body  could  at  any  time  adopt  the 
unauthorized  acts  of  others,  in  the  levy  of  taxes,  in  the 
sale  of  public  property,  in  the  opening  of  streets,  in  the 
infliction  of  penalties  and  by  admitting  in  one  ordinance 
that  it  had  previously  passed  an  ordinance  for  those  pur- 
poses, give  validity  to  those  acts. 
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But  admitting  that  Ordinance  493  did  adopt  and  pass 
481,  it  did  so  only  within  one  hour  previous  to  the  sale. 
Ordinance  481,  upon  that  supposition,  had  validity  only 
from  that  time.  But  this  ordinance  directs  the  sale  upon 
ten  days'  previous  advertisement.  This  means,  of  course, 
after  the  passage  of  the  ordinance — that  is,  from  the  time 
it  acquired  validity,  which  was  only  within  one  hour 
previous  to  the  time  the  sale  took  place.  The  authority 
to  sell  upon  ten  days'  notice  was  not,  therefore,  pursued, 
and  the  sale  without  notice  •  was  void. 

2.  The  alleged  subsequent  ratification  of  the  sale  is 
based  upon  the  following  acts  and  proceedings  of  the 
Common  Council : 

First :  Upon  the  Ordinance  numbered  505  in  the  offi- 
cial book  of  ordinances  of  the  city,  passed  on  the  tenth  of 
January,  1854,  by  which  the  Mayor  and  Land  Committee 
were  authorized  to  pay  out  of  moneys  in  their  hands  aris- 
ing from  the  sale  ordered  by  Ordinance  481,  the  salaries 
of  the  members  and  officers  of  the  police,  for  the  months 
of  November  and  December  of  the  previous  year. 

Second:  Upon  joint  resolutions  passed  in  January, 
April  and  September,  1854,  by  which  the  sale  was  referred 
to,  the  proceeds  were  appropriated,  and  the  Land  Com- 
mittee released  from  responsibility  on  account  of  promis- 
sory notes  and  warrants  received  as  proceeds  of  the  sale 
by  their  Secretary,  and  subjected  to  attachment  in  suits 
against  the  city  whilst  in  his  hands. 

Third :  Upon  the  acceptance  of  the  reports  of  the  Land 
Committee  and  of  the  City  Treasurer,  in  relation  to  the 
proceeds  received  from  the  sale. 

To  determine  the  effect  of  these  acts  as  a  ratification  of 
the  sale,  it  is  necessary  to  consider  the  conditions  essen- 
tial to  a  valid  ratification.  To  ratify,  is  to  give  validity 
to  the  act  of  another.  A  ratification  is  equivalent  to  a 
previous  authority.  It  operates  upon  the  act  ratified  in 
the  same  manner  as  though  the  authority  had  been  orig- 
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inally  given.  It  follows,  as  a  consequence,  that  where  the 
authority  can  originally  be  conferred  only  in  a  particular 
form  or  mode,  the  ratification  must  follow  the  same  form 
or  mode.  Thus,  if  an  authority  to  execute  a  deed  of 
a  private  person  must  be  under  seal,  the  ratification  of 
the  deed  must  be  also  under  seal ;  and  where  an  author- 
ity to  do  any  particular  act  on  the  part  of  a  corporation 
can  only  be  conferred  by  ordinance  a  ratification  of  such 
act  can  only  be  by  ordinance. 

In  the  case  of  the  Dispatch  Line  of  Packets  v.  Bellamy 
Man.  Co.  (12  N.  H.  232),  a  mortgage  of  real  and  personal 
property  belonging  to  the  corporation  was  executed  by  a 
person  acting  without  authority,  but  assuming  to  be  the 
agent  of  the  defendants,  and  it  was  held  that  so  far  as  the 
real  estate  was  concerned,  there  could  be  no  ratification  of 
the  mortgage  without  a  vote  of  the  corporation,  as  the 
authority  to  execute  a  mortga'ge  of  that  nature  could  not 
be  originally  conferred  except  by  a  vote.  "  There  is 
here,"  said  the  court,  "  no  vote  of  ratification,  either  by 
the  corporation  or  by  the  directors ;  and  we  are  not  aware 
of  any  authority  which  will  justify  us  in  going  further 
and  holding  that  a  deed  of  real  estate  may  be  ratified  by 
a  corporation  without  vote  or  writing."  And  again  :  "  A 
ratification  of  an  act  done  by  one  assuming  to  be  an  agent 
relates  back,  and  is  equivalent  to  a  prior  authority  (Story 
on  Agency,  235,  239.)  When,  therefore,  the  adoption 
of  any  particular  form  or  mode  is  necessary  to  confer  the 
authority  in  the  first  instance,  there  can  be  no  valid 
ratification,  except  in  the  same  manner.  If  a  sealed 
power  were  not  necessary  to  this  as  a  conveyance  of  the 
real  estate,  but  a  written  vote  would  have  been  sufficient, 
because  a  corporation  may  constitute  an  attorney  by  vote 
for  such  purpose,  then  such  vote  at  least  must  be  held 
necessary  to  a  ratification  "  (See,  also,  Pratt  et  at.  v.  Town 
of  Swanton,  15  Vt.  147  ;  and  Chamberlin  v.  The  Inhabitants 
of  Dover,  13  Maine,  466.) 
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It  follows,  also,  from  the  general  doctrine,  that  a  ratifi- 
cation is  equivalent  to  a  previous  authority,  that  a  ratifi- 
cation can  only  be  made  when  the  principal  possesses  at 
the  time  the  power  to  do  the  act  ratified.  He  must  be 
able,  at  the  time,  to  make  the  contract  to  which  by  his 
ratification  he  gives  validity.  The  ratification  is  the  first 
proceeding  by  which  he  becomes  a  party  to  the  transac- 
tion, and  he  cannot  acquire  or  confer  the  rights  resulting 
from  that  transaction,  unless  in  a  position  to  enter  di- 
rectly upon  a  similar  transaction  himself.  Thus,  if  an 
individual,  pretending  to  be  the  agent  of  another,  should 
enter  into  a  contract  for  the  sale  of  land  of  his  assumed 
principal,  it  would  be  impossible  for  the  latter  to  ratify 
the  contract,  if  between  its  date  and  the  attempted  ratifi- 
cation he  had  himself  disposed  of  the  property.  He 
could  not  defeat  the  intermediate  sale  made  by  himself, 
and  impart  validity  to  the  sale  made  by  the  pretended 
agent,  for  his  power  over  the  property  or  to  contract  for 
its  sale  would  be  gone.  So,  also,  contracts  made  upon  an 
assumed  agency  for  a  single  woman  cannot  be  ratified  by 
her  after  marriage,  without  the  consent  of  her  husband, 
for  her  power  to  contract  alone  ceases  with  her  marriage. 

If  we  apply  these  principles  to  the  case  at  bar,  the 
question  of  ratification  will  be  one  of  easy  solution.  By 
the  charter,  the  Common  Council  could  authorize  a  sale 
of  lands  only  by  an  ordinance  passed  for  that  purpose 
(art.  3,  sec.  4),  and  such  sale  could  only  be  made  at  pub- 
lic auction  (art.  6,  sec.  6).  The  ordinance  was  required 
to  be  published  in  some  newspaper  of  the  city  after  its 
passage  by  one  Board,  before  its  consideration  by  the 
other  Board.  The  object  of  this  requisition  was  three- 
fold: first  lo  guard  against  fraud  on  the  part  of  the 
Common  Council  in  disposition  of  the  city  property  ; 
second,  to  apprise  the  public  of  the  terms  of  the  sale, 
that  every  one  might  have  an  opportunity  of  purchas- 
ing, if  he  desired,  in  case  the  sale  was  ordered ;  and, 
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third,  to  give  an  opportunity  to  the  public  to  suggest  ob- 
jections to  the  sale  or  amendment  to  its  terms. 

From  this  provision  as  to  publication,  the  counsel  of 
the  appellant  contends  with  great  force  that  a  sale  of  the 
city's  lands  without  an  ordinance  previously  passed,  was 
incapable  of  ratification,  independent  of  any  considera- 
tion of  the  mode  required  by  public  auction.  It  is  un- 
necessary at  this  time  to  express  any  opinion  on  the  prop- 
osition. It  is  clear  that  no  ordinance  ratifying  the  sale 
was  ever  passed.  The  joint  resolutions,  and  the  accept- 
ance of  the  reports  of  the  Mayor  and  Land  Committee 
and  of  the  City  Treasurer,  in  reference  to  the  moneys  re- 
ceived from  the  sale,  may  be  laid  out  of  consideration. 
The  authority  for  the  sale  could  originally  have  been 
granted  only  by  ordinance,  and  could  only  be  ratified  in 
the  same  manner — by  ordinance.  No  ordinance  refer- 
ring to  the  sale  was  passed,  except  Ordinance  No.  505. 
That  ordinance  is  entitled  "  An  Ordinance  to  provide  for 
the  payment  of  the  Officers  and  Members  of  the  Police." 
By  it  the  Mayor  and  Land  Committee  were  authorized 
to  pay,  out  of  the  moneys  in  their  hands  arising  from  the 
proceeds  of  the  sale  ordered  by  Ordinance  481 ,  the  offi- 
cers and  members  of  the  police,  for  the  services  rendered 
by  them  in  the  months  of  November  and  December  of 
the  previous  year.  Its  only  purpose  was  to  dispose  of 
certain  proceeds  of  the  sale.  It  contains  no  terms  of 
ratification.  It  does  not  contemplate  that  any  ratifica- 
tion was  necessary.  It  assumes  that  Ordinance  481  was 
valid,  and  refers  to  it  as  the  source  of  authority  for  the 
sale.  It  only  appropriates  certain  moneys,  and  it  is  plain 
that  the  appropriation  did  not  give  validity  to  the  mode 
by  which  the  money  was  obtained.  The  appropriation 
of  moneys  collected  for  taxes  illegally  assessed  would,  to 
the  same  extent,  give  validity  to  the  assessment  and  levy. 
Tli ere  is  nothing,  then,  in  the  appropriation  from  which 
an  intention  to  ratify  the  sale  can  be  implied ;  and  if  the 


26 

intention  to  ratify  under  some  circumstances  could  be 
thus  implied,  the  implication  would  be  of  no  avail  in  the 
present  case,  since  it  is  manifest  that  the  Common  Coun- 
cil were  at  the  time  laboring  under  the  mistaken  impres- 
sion that  Ordinance  481  had  become  law.  Ratification, 
to  be  effective,  must  be  made  with  full  knowledge  of  all 
the  facts  relating  to  the  act  ratified.  To  entitle,  there- 
fore, any  proceedings  of  the  Common  Council  to  the 
slightest  consideration  as  evidence  of  ratification,  it  must 
be  shown  that  those  proceedings  were  taken  writh  full 
knowledge  that  the  ordinance  had  never  passed,  and  that 
the  sale  thereunder  was  an  absolute  nullity.  (Owingsv. 
Hull,  9  Pet.  629  ;  Story  on  Agency,  sec.  243  ;  Fletcher  v. 
Dysart  et  al.  9  B.  Monroe,  415 ;  Dunlap's  Paley's  Agency, 
171,  note  q.) 

Again :  the  sale  was  required  to  be  made  at  public  auc- 
tion. (Art.  6,  sec.  6.)  This  mode  was  essential  to  the 
validity  of  any  sale.  A  sale  in  any  other  mode  would 
have  been  a  nullity.  A  ratification  of  a  sale  of  this  char- 
acter can  only  be  made  where  the  party  ratifying  possesses 
such  right  with  reference  to  the  property  that  he  can  sell 
absolutely  at  private  sale.  He  may  then  ratify  the  sale 
without  reference  to  its  mode,  whether  made  privately  or 
publicly.  But  when  his  power  in  the  sale  of  the  prop- 
erty can  only  be  exercised  by  public  auction,  he  cannot 
ratify  a  previous  sale.  •  The  object  of  the  ratification  is  to 
vest  in  the  previous  purchaser  the  title,  but  at  public 
auction  there  would  be,  no  certainty  of  this,  for  at  the 
auction  every  one  would  be  at  liberty  to  bid,  and  the 
property  would  fall  to  the  highest  bidder.  Apply  this 
principle  to  the  case,  and  it  will  be  evident  that  a  ratifi- 
cation by  the  Common  Council  of  the  unauthorized  sale 
was  impossible.  The  purchasers  at  that  sale  acquired  no 
title ;  the  object  of  the  ratification  is  to  give  them  one, 
and  for  that  end  the  sale  must  be  confirmed  to  them 
separately  at  the  price  already  offered — that  is,  a  sale 
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must  be  made  to  them  privately,  which  does  not  lie  with- 
in the  power  of  the  Common  Council.  They  can  sell 
only  at  public  auction,  and  this  fact  precludes  the  possi- 
bility of  ratification  by  them  of  the  previous  sale. 

The  question  of  ratification  being  disposed  of,  it  only 
remains  to  consider  the  objections  taken  to  a  recovery  by 
the  plaintiff,  on  the  grounds : 

First:  That  the  city  is  estopped  as  against  the  plain- 
tiff from  denying  the  sale. 

Second  :  That  the  plaintiff  has  not  offered  to  surrender 
the  possession  of  the  premises. 

And  third  :  That  the  city  cannot  become  liable  beyond 
the  limit  of  $50,000,  prescribed  in  the  charter. 

1.  The  subject  of  estoppel  was  fully  considered  in  the 
case  of  Biddle  Boggs  v.  Merced  Mining  Co.  (14  Cal.  279). 
We  there  held  that  to  conclude  a  party  by  his  declara- 
tions or  conduct  from  asserting  a  title  to  property  against 
another,  it  must  appear — "  first,  that  the  party  making  the 
admission,  by  his  declarations  or  conduct,  was  apprised  of 
the  true  state  of  his  own  title;  second,  that  he  made  the 
admission  with  the  express  intention  to  deceive,  or  with 
such  careless  and  culpable  negligence  as  to  amount  to 
constructive  fraud ;  third,  that  the  other  party  was  not 
only  destitute  of  all  knowledge  of  the  true  state  of  the 
title,  but  of  the  means  of  acquiring  such  knowledge; 
and,  fourth,  that  he  relied  directly  upon  such  admission, 
and  will  be  injured  by  allowing  its  truth  to  be  disproved." 

Tested  by  these  rules,  it  is  evident  that  there  is  nothing 
in  the  conduct  of  the  city  which  can  operate  as  an  estop- 
pel against  her  denial  of  the  sale  and  her  assertion  of 
title  to  the  property.  The  matters  relied  upon  by  way 
of  estoppel,  with  the  exception  of  Ordinance  493,  occurred 
after  the  sale,  and  they  could  not,  as  a  matter  of  course, 
have  influenced  the  plaintiff  in  his  purchase.  Ordinance 
493,  directing  an  appropriation  of  a  portion  of  the  antici- 
pated proceeds,  was  passed  within  one  hour  of  the  sale, 
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and  it  nowhere  appears  that  the  same  was  ever  brought 
to  the  notice  of  the  plaintiff.  Nor  does  it  appear  that 
there  was  any  fraud  or  intention  to  deceive  on  the  part  of 
the  Common  Council.  They  acted,  in  passing  Ordinance 
493,  and  in  the  subsequent  use  of  the  proceeds,  upon  the 
impression  that  a  valid  ordinance  authorizing  the  sale 
had  been  passed.  But  if  the  city  would  be  estopped 
from  denying  the  sale  and  from  asserting  title  to  the 
property,  it  does  not  follow  that  the  plaintiff  would  be  es- 
topped from  claiming  a  return  of  the  money  he  paid. 
The  doctrine  of  estoppel  in  pais  is  applied  to  prevent  a 
wrong-doer  from  asserting  claims  against  his  declarations 
or  conduct ;  not  to  prevent  an  innocent  party  from  en- 
forcing his  rights.  It  is  the  wrong-doer  who  is  estopped, 
upon  the  principle  that  he  shall  not  take  advantage  of 
his  own  wrong.  In  the  plain  Saxon  of  the  counsel,  "  a 
man  may  tell  a  lie,  and  induce  action  by  inducing  the  be- 
lief that  it  is  the  truth,  but  we  have  never  heard  that  the 
liar  could  prevent  the  person  to  whom  the  lie  was  told 
from  showing  the  truth."  It  would,  indeed,  be  against 
common  honesty  and  common  sense  to  permit  a  party  to 
allege  that  he  had  done  wrong  ;  that  he  had  made  false 
representations,  had  obtained  money  from  an  innocent 
party  thereby,  and  had  used  it ;  and  being  in  consequence 
estopped  from  denying  the  truth  of  his  representations,  the 
innocent  party  is  also  precluded  from  questioning  their 
truth. 

If  the  Common  Council  could  set  up  an  acquiescence 
in  their  own  wrongful  acts  as  a  defense  to  the  assertion  of 
rights  consequent  upon  a  reliance  upon  such  acts,  the 
limits  imposed  by  the  charter  upon  the  exercise  of  their 
powers  would  be  useless.  They  would  only  have  to  say, 
we  have  done  wrong :  we  have  violated  the  charter,  and 
misled  others ;  we  are  estopped  in  consequence  from 
questioning  the  validity  of  our  own  acts ;  therefore,  the 
parties  misled  are  estopped  also.  There  is  no  reason  or 
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authority  for  the  proposition.  (Bank  of  Chilicothe  v.  The 
Town  of  Chilicothe,  7  Ohio  Hani.  358 ;  Balkley  ct  al.  v. 
The  Derby  Fishing  Co.  2  Conn.  252;  2  Smith's  Lead- 
ing Cases,  notes  to  the  Duchess  of  Kingston's  case,  by  Hare 
&  Wallace.) 

2.  No  surrender  of  possession  of  the  premises  was  neces- 
sary to  give  the  plaintiff  a  cause  of  action.  There  was  no 
contract  on  the  part  of  the  city,  and  the  plaintiff  derived 
no  right  from  the  city,  and  is  not  in  possession  by  any 
permission  from  the  city.  The  bond  executed  by  the 
Mayor,  and  the  deed  subsequently  delivered,  were  un- 
authorized acts,  as  much  so  as  if  they  had  been  done  by 
a  stranger  to  the  city.  They  were  not  the  acts  of  the  city. 
They  are  to  be  regarded,  therefore,  as  they  were,  in  fact, 
for  any  efficacy  which  they  imparted,  as  mere  blank  paper. 
The  title  remained  unaffected  in  the  city  afterwards 
equally  as  before.  The  parties  deriving  possession  from 
the  plaintiff  are  simple  trespassers,  who  can  at  any  time 
be  ejected  from  the  premises  by  action  on  behalf  of  the 
city.  The  cases  where  possession  must  be  surrendered, 
before  action  for  the  purchase  money  can  be  brought,  are 
those  where  a  contract  has  been  made,  and  possession  has 
been  taken  thereunder,  and  the  vendee  seeks  to  rescind 
the  contract,  on  the  ground  of  defective  title,  or  the  in- 
ability of  the  vendor  to  perform  the  contract  on  his  part, 
or  of  some  fraudulent  representations  inducing  its  execu- 
tion. In  these  cases,  the  vendee  must  first  offer  to  restore 
whatever  he  has  received,  before  he  can  call  upon  the 
vendor  to  refund  the  purchase  money.  Where  the  con- 
tract is  void,  there  is  nothing  to  rescind  ;  no  rights  are  re- 
quired, and  there  are  in  consequence  no  rights  to  restore. 
This  distinction  between  the  cases  where  the  possession  is 
taken  under  a  contract,  and  where  there  is  possession  with 
avoid  contract  —  that  is,  where  there  is  no  contract- 
rests  upon  principle,  and  is  fully  recognized  by  the  author- 
ities. (See  Barickman  v.  Kuykendall,  6  Black.  24.) 
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3.  The  objection  that  the  city  cannot  become  liable  for 
more  than  $50,000  over  and  above  her  outstanding  or 
aggregate  indebtedness,  is  founded  upon  the  fifth  section 
of  article  third  of  the  charter,  which  provides  as  follows: 
"  The  Common  Council  shall  not  create,  nor  permit  to 
accrue, any  debts  or  liabilities  which, in  the  aggregate  with 
all  former  debts  or  liabilities,  shall  exceed  the  sum  of 
$50,000  over  and  above  the  annual  revenue  of  the  city, 
unless  the  same  shall  be  authorized  by  ordinance, 
for  some  specific  object,  which  ordinance  shall  pro- 
vide ways  and  means,  exclusive  of  loans,  for  the 
payment  of  the  interest  thereon,  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  within  twelve  years ; 
but  no  such  ordinance  shall  take  effect  until  it  shall  have 
been  submitted  to  the  people,  and  receive  a  majority  of 
all  the  votes  cast  at  such  election ;  and  all  money  raised 
by  authority  of  such  ordinance  shall  be  applied  only 
to  the  object  therein  mentioned,  or  to  the  payment  of 
the  debt  thereby  created;  provided,  that  the  present 
debt  of  the  city,  with  the  interest  accruing  thereon,  shall 
make  no  part  of  the  $50,000  aforesaid." 

This  section  was  considered  by  the  Board  of  Examiners 
under  the  Act  of  1855,  providing  for  funding  the  legal 
and  equitable  debt  of  the  city  of  San  Francisco,  and  in 
the  report  made  by  them,  the  construction  which  it  should 
receive  is  presented  with  admirable  clearness  and  precis- 
ion. An  extract  of  the  report  is  embodied  in  the  brief 
of  counsel,  which  we  adopt  as  expressive  of  the  views  we 
entertain  upon  the  subject. 

"  The  prohibitory  words,"  says  the  report,  "  applied  to 
the  creation  of  a  debt  or  liability,  and  the  permitting  one 
to  accrue,  are  the  same.  If,  then,  an  act  creating  a  debt 
or  liability  is  void,  and  imposes  no  debt  or  liability  on  the 
city,  permitting  one  to  accrue  by  failing  to  discharge  it 
when  already  created  should,  by  force  of  the  same  pro- 
hibition, release  the  city  from  any  obligation  to  pay  it. 
For  example  :  the  salaries  of  all  the  officers,  whether 
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created  by  the  charter  or  by  ordinances/  are  fixed  by  ordi- 
nance '  by  the  Common  Council,  and  accrue  as  liabilities 
against  the  city,  from  month  to  month,  and  the  result 
would  be  that  after  the  indebtedness  of  the  city  reached 
a  certain  amount,  these  salaries  can  no  longer  be  de- 
manded, and  all  offices  would  be  vacated,  and  the  corpo- 
ration virtually  dissolved,  or  the  officers  held  to  have  dis- 
charged their  duties  gratuitously.  Neither  of  these  re- 
sults could  have  been  intended  by  the  Legislature. 

"  The  limit  prescribed  is  entirely  uncertain.  In  the 
charter  of  the  year  1850,  and  in  that  of  the  present  year, 
the  restrictive  clauses  on  this  subject  contain  the  words 
'  annual  estimated  revenues,'  and  '  estimated  annual  rev- 
enue.' In  the  charter  of  1851  the  word  *  estimated '  is 
omitted,  and  there  is  nowhere  any  provision  made  for  a 
preliminary  annual  estimate.  The  annual  revenue  of  the 
city,  under  that  charter,  was  the  revenue  which  it  re- 
ceived each  year,  and  not  to  be  known  till  the  year  had 
expired.  Persons  dealing  with  agents  are  bound  by  every 
limitation  of  their  powers,  but  the  limitation  must  be  an 
existing  one  at  the  time  of  their  dealing,  and  one  within 
the  knowledge  of  the  persons  so  dealing.  Assuming, 
then,  all  former  liabilities  to  be  known,  there  would  be 
no  existing  limitation,  unless  this  sum  and  the  additional 
debts  or  liabilities  exceeded  the  annual  revenue  by  more 
than  $50,000  —  a  fact  which  not  only  could  not  be  known, 
but  would  really  continue  entirely  uncertain  and  contin- 
gent until  the  end  of  the  year,  when  the  productiveness 
of  every  source  of  revenue  had  been  fully  tested,  and  the 
revenues  received. 

"  Under  such  circumstances  all  dealings  with  the  city 
would  be  mere  gambling,  and  the  result  would  be  that  it 
would  have  no  dealings  at  all,  or  only  at  the  most  exor- 
bitant and  ruinous  rates. 

"  The  intention  of  the  Legislature  in  granting  an  in- 
corporation to  the  city,  was  to  create  a  corporation  which 
should  possess  within  itself  the  means  necessaiy  for  pre- 
serving a  continued  existence,  and  on  terms  the  least  oner- 
ous to  the  corporators. 

"  But  the  amount  of  the  debts  and  liabilities  of  the  city 
at  a  given  time,  is  as  uncertain  as  the  amount  of  revenue 
to  be  received  during  the  year.  It  would  depend  upon  a 
settlement  of  its  accounts  with  all  its  creditors,  involving 
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the  adjustment  of  set-offs,  counter  claims  and  unliquidated 
demands  generally.  The  limitation,  then,  would  be  the 
difference  between  two  quantities,  both  of  which  are  un- 
known. 

"  And,  finally,  whether  this  amount,  whatever  it  be, 
would  be  found  to  exceed  the  annual  revenue  by  more 
than  $50,000,  might  depend  upon  the  judgment  and  good 
faith  with  which  the  Common  Council  had  exercised  its 
powers  of  raising  an  annual  revenue,  and  applied  this 
revenue, Jwith  all  other  means  it  might  have  derived  from 
accidental  sources,  to  the  discharge  of  its  liabilities.  The 
agents  of  the  city  may  or  may  not  have  raised  all  the 
money  by  taxation  and  licenses,  etc.  which  they  had  the 
power  to  raise  and  ought  to  raise,  and  may  or  may  not 
have  applied  its  resources  to  the  discharge  of  its  debts 
and  liabilities,  and  yet  upon  this  fact  may  turn  the  ques- 
tion whether  the  person  with  whem  they  have  dealt 
holds  a  valid  demand  against  the  city  or  not. 

"  Such  a  construction  would  put  the  creditor  absolutely 
in  the  power  of  the  debtor,  and  the  Legislature,  in  con- 
stituting a  city  government  to  act  as  the  corporate  agents 
of  the  city,  cannot  be  supposed  to  have  intended  any  such 
change  in  the  fundamental  principles  of  the  law,  even  if 
we  should  admit,  which  we  do  not,  that  it  possesses  the 
power  to  have  made  it. 

"For  the  reasons  which  we  have  given,  gathered  from 
the  language  of  the  section  itself — from  the  general  and 
controlling  purpose  of  the  charter  taken  as  a  whole,  and 
construed  as  any  other  public  statute,  and  from  well 
settled  principles  of  law  governing  the  relation  of  prin- 
cipal and  agent,  we  have  come  to  the  conclusion  that  the 
charter  of  1851  contained  no  limitation  of  the  power  of 
the  Common  Council  to  incur  debts  and  liabilities  as  to 
the  amount  to  be  incurred,  and  that  the  fifth  section  of 
the  third  article  is  to  be  taken  as  directory.  In  our 
opinion,  the  Common  Council,  when  they  become  satis- 
fied that  the  event  contemplated  by  the  Legislature  has 
occurred,  or  believe  it  is  likely  to  occur,  are  directed  to 
apply  to  the  people  in  the  manner  prescribed  in  this  sec- 
tion, for  authority  to  incur  the  further  liability  required 
by  wants  of  the  city,  and  a  failure  on  their  part  to  do  so 
would  be  a  violation  of  duty,  and  that  is  the  extent  of  the 
operation  of  this  provision." 
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In  addition  to  this,  we  are  clear  that  the  provision  re- 
fers only  to  the  acts  or  contracts  of  the  city,  and  not  to 
liabilities  which  the  law  may  cast  upon  her.  It  was  in- 
tended to  restrain  extravagant  expenditures  of  the  public 
moneys;  not  to  justify  the  detention  of  the  property  of 
her  citizens  which  she  may  have  unlawfully  obtained. 
The  plaintiff  claims  that  the  city  has  got  his  money  with- 
out any  consideration — by  mistake — and  has  appro- 
priated it  to  municipal  purposes,  and  he  insists  that  she 
is  responsible  to  him  for  it,  because  the  law  —  not  her  con- 
tract or  permission  —  renders  her  liable.  Her  liability, 
in  this  respect,  is  independent  of  the  restraining  clauses 
of  the  charter;  it  arises  from  the  obligation  to  do  justice 

—  to  restore  what  belongs  to  others  —  which   rests  upon 
all  persons,  whether  natural  or  artificial.     And   it  may 
well  be  doubted  whether  it  would   be  competent  for  the 
Legislature  to   exempt  the   city,  any  more  than  private 
individuals,  from  liability   under  circumstances  of  this 
character.     Suppose,  for  example,  that  the  city  should  re- 
cover judgment  against  an  individual  for  $100,000,  and  col- 
lect the  money  upon  execution,  and  upon  appeal  the  judg- 
ment should  be  reversed;  would  it  be  pretended  that  the 
money  could  not  afterwards  be  recovered?  Could  the  city 
defend  against  the  claim  for  restitution   upon   the  pre- 
tense that  she  was  already  indebted  over  $50,000?  Could 
she,  to  use  the  language  of  counsel   owe  herself  out  of  lia- 
bility f  Suppose,  again,  an  individual  should  pay  the  taxes 
upon  his  property,  in   ignorance  that  they  had   been  al- 
ready paid  by  his  agent,  could  the  city  retain  the  amount 
thus  paid  by  mistake?  Could  she  plead  her  previous  in- 
debtedness as  an  excuse  for  the  detention  of  the   money 
to  which  she  had  no  legal  or  equitable  right?   Suppose, 
again,  the  city  should  neglect  to   keep  the  streets  in  re- 
pair, and  an  individual  should  be  injured  inconsequence 

—  should  break  his  leg,  or  be  otherwise  crippled  —  could 
she  allege  her  insolvency  against  his  claim  for  damages? 
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Would  her  pecuniary  condition  be  an  answer  for  the 
neglect  of  every  duty,  legal  and  moral?  If  this  were  so, 
she  would  be  the  most  irresponsible  corporation  on  earth, 
and  her  treasury,  in  many  instances,  but  a  receptacle  for 
others'  property  without  possibility  of  restitution.  The 
truth  is,  there  is  no  such  exemption  from  liability  on  her 
part.  The  same  obligations  to  do  justice,  rest  upon  her, 
as  rest  upon  individuals.  She  cannot  appropriate  to  her 
own  use  the  property  of  others,  and  screen  herself  from 
responsibility  upon  any  pretense  of  excessive  indebted- 
ness. The  law  casts  upon  her  the  legal  liability  from  the 
moral  duty  to  make  restitution.  Admitting  that  the  charter 
restricts  her  power  to  incur  liabilities  by  her  own  acts  — 
though,  as  already  shown,  its  provision  in  this  respect  is 
merely  directory  —  it  still  leaves  her  liable,  according  to 
the  general  law.  The  restriction  can,  in  any  event,  only 
apply  to  liabilities  dependent  for  their  creation  upon  the 
volition  of  the  Common  Council,  and  hence  does  not  in- 
clude liabilities  arising  from  torts,  or  trespasses,  or  mis- 
takes. (See  also  White  v.  The  Franklin  Sank,  22  Pick.  184; 
Beach  v.  The  Fulton  Bank,  7  Cow.  485.) 

We  have  thus  gone  over  the  several  positions  taken  by 
the  defendant,  and  in  none  of  them  do  we  find  any  valid 
objection  to  the  claim  of  the  plaintiff.  We  have  consid- 
ered them  at  great  length,  from  the  fact  that  upon  the 
decision  in  this  case  will  depend,  to  some  extent,  the  dis- 
position of  several  other  cases,  which  involve,  in  the  ag- 
gregate, an  amount  little  less  than  half  a  million.  The 
amount  received  upon  the  sale  of  the  slip  property  ex- 
ceeded a  million,  but  many  of  the  purchasers,  as  we  are 
informed,  have  taken  deeds  under  the  Act  of  the  Legisla- 
ture of  1858,  or  the  amendatory  Act  of  1860,  and  have 
thus  released  their  claim  to  re-imbursement  of  their  pur- 
chase money.  Be  this,  however,  as  it  may,  it  can  have 
no  weight  in  the  determination  of  the  case.  It  is  our 
duty  to  pronounce  the  law,  and  with  the  consequences 
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which  follow  we  have  nothing  to  do  —  whether  they  be  to 
cast  upon  the  city  a  liability  of  one  dollar  or  of  a  million. 
The  sale  of  December  26th,  1853,  being  void,  no  title 
passed  to  the  purchasers  at  that  sale.  The  title  to  the 
property  still  exists  in  the  city,  except  where  deeds  have 
since  been  taken  under  the  Acts  of  1858  or  1860.  The 
property  remaining  can  at  any  time  be  taken  possession 
or  be  disposed  of  by  the  city  in  the  same  manner  as  any 
other  property  belonging  to  her,  except  where  right  to 
assert  her  title  has  been  barred  by  the  Statute  of  Limita- 
tions; and  that  statute  does  not  run  in  favor  of  parties 
who  affirm  that  the  title  never  passed  from  the  city,  and 
sue  for  the  recovery  of  the  purchase  money.  The  plain- 
tiff, therefore,  for  his  money  has  received  no  consideration. 
The  city  has  obtained  it,  and  used  it,  and  she  is  legally, 
as  she  is  morally,  bound  to  refund  it  to  him. 

It  is  true,  that  the  rejected  Ordinance  481  contemplated 
that  the  first  installment  of  the  purchase  money  of  the 
property  should  be  paid  to  the  State,  pursuant  to  the  Act 
of  March  26th,  1851;  and  that  the  present  action  is 
brought  for  the  amount  paid  by  the  plaintiff  as  the  first 
installment  of  his  purchase.  If  this  amount  had  been 
paid  to  the  State,  the  question  of  the  liability  of  the  city 
would  have  presented  itself  under  a  different  aspect.  It 
is  possible,  that  in  that  case  the  claim  for  the  money  could 
only  have  been  asserted  against  the  State,  it  being  paid 
over  as  it  was  received,  under  a  mistaken  impression  of 
the  validity  of  Ordinance  481.  Be  this  as  it  may,  it  is 
sufficient  for  the  determination  of  the  present  appeal,  that 
there  is  no  evidence  before  us  that  the  money  was  ever 
paid  to  the  State.  It  appears  from  the  record,  that  in 
addition  to  the  funds  in  the  hands  of  the  Land  Commit- 
tee appropriated  to  the  payment  of  the  salaries  of  the 
members  and  officers  of  the  police,  and  in  addition  to  the 
warrants  and  notes  attached  in  the  hands  of  their  Secre- 
retary,  upwards  of  $630,000  were  paid  by  them,  as  the 
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proceeds  of  the  sale,  into  the  city  treasury,  but  that  only 
$50,000  were  paid  over  to  the  State,  and  in  this  amount 
it  does  not  appear  that  the  money  received  from  the 
plaintiff  was  included.  If  the  facts  are  different  from 
those  disclosed  in  the  record  before  us,  they  can  be  pre- 
sented for  consideration  upon  another  trial. 

Judgment  reversed  and  cause  remanded. 


The  above  opinion  was  written  three  weeks  since,  and 
passed  to  my  associate,  Mr.  Justice  Cope,  for  examination. 
After  great  consideration; he  differs  from  the  views  taken 
in  the  opinion,  as  to  the  necessity  of  a  surrender  of  the 
possession  of  the  premises  before  the  plaintiff  can  recover, 
and  holds  that  such  surrender  must  not  only  be  made, 
but  that  the  plaintiff  must  also  procure  a  conveyance  to  the 
city  of  the  property  for  the  purchase  money  of  which  the 
suit  is  brought,  before  judgment  can  be  had  by  him.  If 
the  plaintiff  had  received  anything  from  the  city,  it  would 
be  only  just  and  in  accordance  with  the  settled  rules  of 
the  law  to  require  its  restoration  before  he  could  recover. 
But  I  am  unable  to  perceive  that  he  ever  received  any- 
thing. There  was  no  contract  between  him  and  the  city. 
There  was  no  sale  to  him  by  the  city.  The  Common 
Council  had  rejected  the  ordinance  proposed,  providing 
for  the  sale.  They  had  declared,  in  effect,  that  the  sale 
should  not  take  place.  Upon  the  belief  that  the  contrary 
was  the  fact;  that  the  ordinance  was  passed;  that  the 
sale  was  ordered — the  Mayor  and  Land  Committee  put 
up  the  property  at  public  auction,  and  received  the  bid 
and  the  money  of  the  plaintiff,  and  paid  the  money  into 
the  city  treasury;  and  the  city  used  it  for  municipal  pur- 
poses. The  Mayor  executed  to  the  plaintiff  a  bond  for  a 
deed,  and  subsequently  a  deed  ;  purporting  to  convey  the 
property.  The  plaintiff,  finding  that  the  sale  was  never 
ordered  by  the  Common  Council,  and  that  the  acts  of  the 
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Land  Committee  and  the  Mayor  were  unauthorized — tbat 
the  bond  and  deed  might  as  well  have  been  executed,  for 
all  purposes  of  transferring  the  title,  by  a  stranger  to  the 
city  —  sues  to  recover  back  his  money.  What  has  he  got, 
then,  to  surrender?  He  has  acquired  no  rights.  He  has 
received  no  title.  He  has  obtained  no  deed  from  the  city; 
and  if  he  has  taken  possession,  it  is  not  by  any  permis- 
sion of  the  city.  The  bond  of  the  Mayor  was  not  the  bond 
of  the  city;  and  the  deed  executed  by  him  was  not  the 
deed  of  the  city.  If  a  stranger  to  the  city  had  given  them, 
would  it  be  pretended,  in  a  suit  for  the  purchase  money, 
that  no  recovery  could  be  had  until  they  were  surrend- 
ered or  a  conveyance  of  the  premises  were  executed? 
The  stranger  could  invest  the  plaintiff  with  no  pos- 
sible right  or  claim  to  the  property;  but  he  could  do 
so  just  as  effectually  as  the  Mayor,  where  the  latter  was 
not  first  clothed  with  the  requisite  authority  by  ordi- 
nance duly  passed. 

Nor  is  there  anything,  in  my  opinion,  in  the  position 
that  unless  the  possession  be  delivered,  and  the  convey- 
ance executed,  the  plaintiffs  or  parties  receiving  a  quit- 
claim from  him,  will  acquire  such  a  relation  to  the 
property  as  to  be  able  to  resist  successfully  the  claim  to 
it  of  the  city.  The  plaintiff  bases  his  right  to  recover 
upon  the  ground  that  the  title  never  passed  to  him,  but 
that  it  still  remains  in  the  city.  The  theory  upon  which 
the  action  proceeds  is,  that  the  property  belonged  to  the 
city,  and  was  never  sold  by  any  authority  emanating 
from  her,  and  that  the  city  has,  in  consequence,  obtained 
the  plaintiff 's  money  without  any  consideration.  The 
parties  receiving  the  quit-claim  from  him,  took  their  deed 
about  one  week  previous  to  the  trial  of  the  cause — in 
September,  1859  —  with  knowledge  of  the  pendency  of 
the  action,  and  of  all  the  circumstances  of  the  case. 
The  Statute  of  Limitations  runs  only  in  favor  of 
parties  in  possession  claiming  title  adversely  to  the 
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whole  world,  and  not  in  favor  of  those  who  assert 
the  title  to  be  in  others.  It  therefore  never  run  in 
favor  of  the  plaintiff,  and  the  grantees  of  the  plaintiff  are 
in  no  better  position.  Their  possession  at  this  day  barely 
exceeds  one  year,  and  cannot  be  tacked  on  to  that  of  their 
grantor  so  as  to  render  adverse  the  possession  for  the  en- 
tire period  subsequent  to  the  sale.  If  there  are  any 
different  facts  in  the  other  cases  said  to  be  pending 
against  the  city  in  the  District  Court,  awaiting  the  result 
of  this,  it  will  be  time  enough  to  pass  upon  their  effect 
when  they  are  properly  presented  before  us.  I  will  sug- 
gest, however,  two  considerations,  which  will  show  to 
some  extent,  at  least,  that  the  apprehensions  of  the  defend- 
ant's counsel  are  groundless : 

1.  A  large  part  of  the  property  —  for  the  purchase 
money  of  which  suits  are  brought — has  never  been  in  the 
possession  of  the  bidders  at  the  alleged  sale.  It  remains, 
and  always  has  remained  in  the  condition  in  which  it 
existed  at  the  day  of  the  sale,  covered  with  water.  As 
soon  as  it  was  discovered  that  the  proposed  ordinance, 
providing  for  the  salt,  never  received  the  requisite  vote 
in  the  Board  of  Assistant  Aldermen  for  its  passage,  suits 
were  instituted  to  recover  back  the  money  paid  to  the  city. 
In  Holland  v.  The  City  of  San  Francisco,  the  test  case, 
Judge  Norton,  of  the  Twelfth  District,  held  the  sale  in- 
valid, and  gave  judgment  against  the  city.  On  appeal, 
this  court  also  held  the  sale  invalid — Judges  Murray, 
Heydenfeldt  and  Terry  all  concurring  in  the  decision — 
but  reversed  the  judgment  of  the  District  Court,  on  the 
ground  that  as  the  Land  Committee  and  Mayor  had  no 
authority  to  make  the  sale,  they  had  no  authority  to  pay 
the  money  over  to  the  city — in  other  words,  on  the  ground 
that  there  was  no  privity  between  the  purchasers  and  the 
city.  If  this  decision  had  stood,  the  purchasers  would 
have  lost  both  the  property  and  their  money,  whilst  the 
city  would  have  retained  both.  This  was  so  manifestly 
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unjust,  that  a  rehearing  was  granted,  and  the  alleged 
want  of  privity  was  considered  so  untenable  that  it  was 
abandoned  by  counsel  on  the  reargument.  In  the  mean- 
time, the  Bench  had  been  changed — Mr.  Justice  Heyden- 
feldt  having  resigned,  and  Mr.  Justice  Burnett  having 
been  appointed  in  his  place.  After  the  reargument,  the 
sale  was  held  valid  by  Judges  Burnett  and  Terry — Chief 
Justice  Murray  dissenting — not  on  the  ground  that  the 
proposed  ordinance,  providing  for  the  sale,  was  ever 
passed,  but  on  the  ground  that  it  had  been  referred  to  in 
a  subsequent  ordinance,  appropriating  certain  proceeds  of 
the  sale,  and  that  this  reference  and  appropriation  recog- 
nized and  adopted  the  previous  ordinance — in  other 
words,  recalled  the  rejection  and  gave  validity  to  the 
ordinance,  thus  rendering  the  sales  binding  upon  all 
parties.  This  decision  never  met  the  approbation  of  the 
profession  and  practical  business  men — who  read  in  the 
charter  that  for  a  sale  of  city  property,  an  ordinance  duly 
passed  by  a  majority  of  the  members  of  both  Boards  of 
Aldermen  was  required,  and  that  an  ordinance  could  only 
be  passed  in  one  way — by  the  Common  Council  voting 
for  it — could  not  understand  how  a  rejected  ordinance 
could  be  called  into  life  and  efficacy  by  a  reference  to  it 
as  having  passed,  or  by  an  admission  that  it  had  passed ; 
and  they  have  been  unwilling,  in  consequence,  to  trust  to 
the  sufficiency  of  the  title  resting  upon  this  basis.  The 
natural  result  has  followed — the  property  has  remained 
to  a  great  extent  unimproved,  covered  with  wrater,  and  of 
course,  in  the  adverse  possession  of  no  one. 

2.  To  render  possession  adverse,  so  as  to  set  the  Statute 
of  Limitations  in  motion,  it  must  be  accompanied  with  a 
claim  of  title;  and  this  claim,  when  founded  "upon  a 
written  instrument  as  being  a  conveyance  of  the  prem- 
ises," must  be  asserted  by  the  occupant  in  good  faith,  in 
the  belief  that  lie  has  good  right  to  the  premises,  and 
with  the  intention  to  hold  them  against  all  the  world. 
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The  claim  must  be  absolute — not  dependent  upon  any 
contingencies — and  must  be  "  exclusive  of  any  other 
right,"  and  to  render  the  adverse  possession  thus  com- 
menced effectual  as  a  bar  to  a  recovery  by  the  true  owner, 
the  possession  must  be  continued  without  interruption, 
under  such  claim,  for  five  years.  When  parties  assert, 
either  by  declarations  or  conduct,  the  title  to  property  to 
be  in  others,  the  statute  cannot,  of  course,  run  in  their 
favor.  Their  possession,  under  such  circumstances  is  not 
adverse.  It  would  seem  impossible,  therefore,  for  the 
parties  who  have  sued  for  the  purchase  money  — 
basing  their  right  to  recover  upon  the  ground  that  the 
title  to  the  property  never  passed  to  them,  but  that  it  still 
remains  in  the  city,  and  that  the  proceedings  of  the  Mayor 
and  Land  Committee  were  unauthorized  acts — to  set  up 
an  adverse  possession  against  the  city.  No  recovery  can 
be  had,  in  any  of  the  suits  pending,  without  facts  of  the 
character  designated  being  established,  and  the  attempted 
proof  of  them,  and  the  asking  for  judgment  in  consequ- 
ence, are  declarations  as  expressive  as  any  which  can 
well  be  imagined  against  any  possible  claim  by  adverse 
possession. 

I  make  these  suggestions  only  in  answer  to  the  position 
of  counsel,  and  not  because  I  regard  them  as  at  all  neces- 
sary to  the  disposition  of  the  case.  I  think  they  meet, 
also,  to  some  extent,  the  objections  arising  from  the  sup- 
posed possible  consequences  in  other  cases,  if  a  surrender 
of  the  possession  and  a.coriveyance  of  the  premises  be  not 
required  as  a  condition  of  a  recovery  of  the  purchase 
money.  With  such  possible  consequences  the  court  has 
really  nothing  to  do  in  determining  the  questions  in  the 
case  at  bar.  It  is  plain  that  the  plaintiff  in  the  present 
case  never  held  adversely,  and  that  if  the  statute  has  run 
at  all  in  favor  of  his  grantees,  it  has  done  so  for  a  period 
barely  exceeding  a  single  year. 

The  disagreement  between  Mr.  Justice  Cope  and  myself 
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existing,  no  judgment  can  be  rendered  in  the  present  case, 
unless  the  plaintiff  elect  to  accept  the  condition  imposed 
by  him.  I  cannot  assent  to  a  judgment  imposing  the 
condition  without  such  election,  as  I  do  not  regard  it  as 
required  by  the  law.  He  cannot  assent  to  the  omission 
of  the  condition,  viewing  it  as  essential  to  the  recovery. 
The  plaintiff  must,  therefore,  take  a  judgment  in  the  form 
indicated  by  him,  reversing  the  judgment  of  the  court 
below,  and  remanding  the  cause  for  a  new  trial,  and 
directing  the  court  below  to  dismiss  the  action,  if  at  the 
trial  proof  be  not  given  of  a  conveyance  and  surrender  of 
the  premises  to  the  city,  and  pay  the  costs  of  the  appeal, 
or  the  case  must  remain  undetermined  until  there  is  a 
change  on  the  Bench.  The  plaintiff'  can  have  twenty 
days  to  make  his  election. 

COPE.  J. — I  concur  in  the  judgment  of  reversal,  but  as 
I  differ  with  the  Chief  Justice  upon  certain  points  in  the 
case  it  is  proper  that  I  should  state  the  reasons  which 
control  my  opinions  upon  these  points.  The  plaintiff 
relies  for  a  recovery  upon  the  invalidity  of  the  contract 
under  which  the  money  in  controversy  was  paid.  It  is 
claimed  that  the  contract  was  void  for  want  of  authority 
in  the  persons  professing  to  represent  the  city,  and  that 
the  money  was  paid  under  a  misapprehension  upon  this 
subject,  and  without  consideration.  There  is  no  doubt  of 
the  invalidity  of  the  contract;  but  it  appears  that,  upon 
the  payment  of  the  money,  a  deed  was  executed  in  the 
name  of  the  city,  and  that  the  plaintiff  took  possession  of 
the  property  intended  to  be  conveyed.  If  this  deed  is 
available  as  against  the  city  for  any  purpose,  or  if  injury 
or  inconvenience  is  likely  to  result  from  it,  before  the  plain- 
tiff can  recover,  the  property  must  be  reconveyed  and  the 
possession  surrendered.  A  recovery  upon  any  other  terms 
would  be  so  unjust  and  inequitable  that  it  cannot  of  course 
be  allowed.  In  actions  of  this  nature,  relief  is  admin  is- 
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tered  upon  equitable  principles  and  a  party  asking  the 
assistance  of  the  court  in  such  cases  must  do  whatever 
equity  and  justice  may  require.  "The  action  for  money 
had  and  received,"  says  the  Supreme  Court  of  New  York, 
"is  an  equitable  action,  and  will  lie  whenever  the  defend- 
ant has  received  money  belonging  to  the  plaintiff,  which, 
according  to  natural  equity  and  justice,  he  ought  to  re- 
fund or  pay  over.  It  should  not  be  extended,  however, 
to  cases  in  which  the  defendant  may  be  deprived  of  any 
right,  or  subjected  to  any  inconvenience  thereby."  (Rath- 
born  v.  Stocking,  2  Barb.  135.)  "  It  is  a  universal  rule,"  says 
the  same  court,  "  that  where  a  party  seeks  to  recover  back 
money  paid  upon  a  contract,  on  the  ground  that  is  void 
for  fraud,  or  that  it  has  been  rescinded,  such  party  must 
restore  or  offer  to  restore  whatever  he  has  received  under 
the  contract,  so  as  to  put  the  other  contracting  party  in 
statu  quo.  *  *  *  Whatever  may  be  valuable  to  the 
defendant  must  be  restored  to  him,  though  it  be  of  no 
value  to  the  plaintiff."  (Moyer  v.  Shoemaker,  5  Barb.  319,.) 
In  Cope  v.  Williams  (4  Ala.  262),  it  was  declared  by  the 
Supreme  Court  of  Alabama  that  a  party  in  possession  of 
land  under  a  void  contract  of  purchase  must  surrender 
the  possession  before  he  can  maintain  an  action  for  the 
recovery  of  the  purchase  money.  In  Indiana,  this  point 
has  been  differently  determined;  but  it  is  certain  that 
where  the  contract  is  not  absolutely  void,  money  paid 
under  it  cannot  be  recovered  back  without  a  surrender  of 
the  possession;  and  if  a  deed  has  been  executed,  there 
must  also  be  a  conveyance. 

The  law  upon  this  subject  is  perfectly  well  settled,  and 
there  can  be  no  doubt  that  if  the  effect  of  a  recovery  in 
this  case  will  not  be  to  put  the  parties  in  statu  quo,  the 
action  must  fail.  The  deed  to  the  plaintiff  is  signed  by 
the  Mayor  and  sealed  with  the  corporate  seal  of  the  city. 
It  is  admitted  that  the  Mayor  was  the  legal  custodian  of 
the  seal,  and  that  it  was  affixed  by  him,  or  under  his 
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authority.  This  is  sufficient  to  entitle  the  deed  to  be 
read  in  evidence,  and  a  party  relying  upon  it  need  not 
go  behind  the  seal  for  the  purpose  of  showing  the  authority 
for  its  execution.  It  derives  its  character  from  the  seal, 
and  the  seal  itself  is  prima  facie  evidence  of  all  the  au- 
thority necessary  to  render  it  a  valid  and  sufficient  con- 
veyance of  the  property. 

"  Where  the  common  seal  of  a  corporation,"  say  Angell 
&  Ames,  "appears  to  be  affixed  to  an  instrument,  and  the 
signatures  of  the  proper  officers  are  proved,  courts  are  to 
presume  that  the  officers  did  not  exceed  their  authority; 
and  the  seal  itself  is  prima  facie  evidence  that  it  was  af- 
fixed by  proper  authority.  The  contrary  must  be  shown 
by  the  objecting  party."  (Aug.  &  Ames  on  Corp.  sec. 
224.)  This  doctrine  is  fully  supported  by  the  authorities 
referred  to  for  that  purpose.  "It  is  sufficient  to  observe," 
says  the  Supreme  Court  of  Tennessee,  "  that  the  seal  of 
a  corporation  to  an  instrument  constitutes  prima  facie 
evidence  that  it  was  planted  there  by  the  proper  author- 
ity, and  that  the  instrument  is  the  act  of  the  corpora- 
tion. (Levering  v.  The  Mayor  etc.,  of  Memphis,  7  Humph. 
553.)  "The  mere  proof  of  the  seal,"  says  the  Supreme 
Court  of  Pennsylvania,  "is  at  least  prima  facie  evidence 
that  it  was  duly  affixed ;  and,  in  the  absence  of  evidence 
to  the  contrary,  dispenses  with  the  necessity  of  positive 
proof.  *  *  *  The  seal  itself  is  prima  facie  evidence 
that  the  contract  was  duly  entered  into  by  the  corpora- 
tion. (The  President,  etc.,  of  the  Berks  and  Dauphine  Turn- 
pike Road  v.  Meyers,  6  Serg.  &  Rawle,  12.)  "  The  appear- 
ance," says  the  Court  of  Chancery  of  New  Jersey,  "of  the 
common  seal  of  a  corporation  to  an  instrument,  is  evi- 
dence that  it  was  affixed  by  proper  authority. 
But  while  the  common  seal  is  held  to  be  evidence  of  the 
assent  and  act  of  the  corporation,  it  is  not  conclusive.  It 
may,  nevertheless,  be  shown  that  it  was.  fixed  without 
proper  authority.  The  matter  is  susceptible  of  investiga- 
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tion.  The  burden  of  proof  is  thrown  upon  the  objecting 
party,  and  he  will  be  required  to  produce  such  evidence 
as  shall  be  clear  and  satisfactory."  (Legget  v.  New  Jersey 
Manufacturing  and  Banking  Company,  1  Sax.  Ch.  R.  541.) 
To  the  same  effect  is  the  language  of  the  Court  of  Chan- 
cery of  New  York  in  Lovett  v.  Steam  Saiv  Mill  Association 
(6  Paige,  54).  "It  lies,"  says  the  court,  "  with  the  party 
objecting  to  the  due  execution  of  the  deed  to  show  that 
the  corporate  seal  was  affixed  to  it  surreptitiously  or  im- 
properly, and  that  all  the  preliminary  steps  to  authorize 
the  officer  having  the  legal  custody  of  the  seal  to  affix  it  to 
the  deed  had  not  been  complied  with."  The  same  opinion 
is  expressed  by  the  Supreme  Judicial  Court  of  Massachu- 
setts, in  Burrill  v.  Nahant  Bank  (2  Met.  163). 

"The  deed,"  says  the  court,  "duly  executed  under  the 
corporate  seal  of  the  bank,  and  produced  by  the  party 
claiming  under  it,  is  prima  facie  a  good  title,  and  it  is  for 
those  who  wish  to  set  it  aside  to  impeach  it." 

It  is  unnecessary  to  multiply  authorities  upon  this  sub- 
ject. I  have  looked  carefully  through  the  cases,  and  find 
that  the  weight  of  authority  is  overwhelmingly  in  favor 
of  this  doctrine.  Miller  v.  Ewer  (27  Maine,  509),  and 
Johnsons.  Bush  (3  Barb.  Ch.  R.  207),  may  perhaps  be  re- 
garded as  opposing  authorities ;  but  the  latter  is  not  so 
considered. 

It  is  impossible  to  doubt  that  the  deed  in  this  case  is 
sufficient  prima  facie  to  pass  the  title.  The  money  sued 
for  is  a  part  of  the  consideration  which  was  paid  for  the 
property  embraced  in  this  deed,  and  the  plaintiff,  after 
taking  possession  of  the  property,  conveyed  it  to  a  person 
who  is  still  in  possession,  holding  adversely  to  the  city. 
Under  these  circumstances,  it  would  be  unjust  to  permit 
the  plaintiff  to  recover  without  procuring  a  reconvey- 
ance of  the  property  and  a  surrender  of  the  possession. 
The  proposition  that  this  deed  is  a  mere  nullity  cannot 
be  maintained.  I  admit  that,  for  the  purpose  of  passing 
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the  title,  or  creating  directly  any  right  or  interest  as 
against  the  city,  it  is,  in  fact,  inoperative  and  void.  I  ad- 
mit, also,  that  it  may  be  attacked  collaterally,  and  its  in- 
validity shown  in  any  proceeding  in  which  it  is  attempted 
to  be  used.  The  objections  to  it  do  not,  however,  appear 
upon  its  face,  and  I  am  unable  to  see  upon  what  principle  it 
can  be  regarded  as  an  absolute  nullity.  Its  invalidity 
must  be  shown  by  the  party  impeaching  it,  and  evidence 
aliunde  must  necessarily  be  resorted  to  for  that  purpose. 
Prima  facie  it  is  a  valid  and  sufficient  conveyance,  and  it 
is  such  a  cloud  upon  the  title  that  equity  would,  upon  a 
proper  application,  set  it  aside.  It  is  sufficient  to  sup- 
port an  adverse  possession,  and  a  party  holding  under  it 
must  be  deemed  to  hold  adversely,  and  not  in  subordina- 
tion and  subjection  to  the  real  title.  It  can  hardly  be 
said  that  such  a  deed,  however  ineffectual  lor  the  pur- 
pose for  which  it  was  intended,  is  an  entire  nullity.  Pos- 
session under  it  may  ripen  into  a  perfect  title,  and  it 
cannot  fail  to  prejudice  the  interests,  if  not  the  rights,  of 
the  lawful  owner.  In  such  cases,  the  law  requires  that 
the  parties  shall  be  placed  in  statu  quo,  and  the  courts 
proceed  upon  the  broadest  principles  of  equity  and  justice. 
I  see  no  escape  from  the  conclusion,  that  before  the  plain- 
tiff can  recover,  the  property  must  be  reconveyed,  and 
the  possession  surrendered. 

I  think,  however,  that  this  judgment  should  not  be 
affirmed.  The  effect  would  be  to  bar  the  plaintiff's  claim, 
and  leave  the  title  to  the  property  still  in  the  city.  This 
would  be  as  unjust  as  it  would  be  to  allow  the  plaintiff  to 
recover  without  a  surrender  of  the  property.  Upon  a 
retrial  of  the  cause,  the  plaintiff  should  be  permitted  to 
show  that  he  had  procured  a  reconveyance  of  the  prop- 
erty and  a  surrender  of  the  possession.  This  I  deem  to 
be  the  equity  and  justice  of  the  case,  and  I  therefor  con- 
cur in  the  reversal  of  the  judgment.  I  do  so,  however, 
upon  condition  that  the  plaintiff  pay  the  costs  of  this 


46 

appeal,  and  that  the  court  below  be  directed  to  dismiss 
the  action,  unless  proof  be  made  at  the  trial  of  such  re- 
conveyance and  surrender. 

The  plaintiff  elected  to  take  judgment  in  the  form  in- 
dicated by  Justice  Cope. 
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SUPREME     COURT     OP     CALIFORNIA 

IN 

MOORE  ET  AL.  v.  WILKINSON, 

DELIVERED  BY 

JUSTICE     RlELD, 

OF  THAT  COURT, 

At  its  April  Term,  1859* 


Where  a  grant  is  for  four  leagues  of  land,  within  a  larger  tract,  the  right 
to  measure  off  the  specific  quantity  granted  rested  with  the  former 
government,  and  upon  the  cession,  passed  with  other  public  rights  to 
the  United  States.  That  right  is  political,  and  cannot  be  exercised 
by  the  judicial  department. 

Courts  may  ascertain  and  fix  the  position  of  boundaries  which  are  desig- 
nated, but  cannot  give  boundaries  to  a  specific  quantity  which  has 
none,  and  lies  in  a  larger  tract. 

The  judiciary  must  determine  whether  the  prior  rights  of  third  persons 
have  been  interfered  with  by  the  survey  and  patent,  but  it  cannot 
correct  the  one  nor  the  other.  The  survey  and  patent  are  conclusive 
in  actions  of  ejectment. 

The  survey  and  location  are  to  follow  the  decree  of  confirmation.  The 
approval  of  the  survey  by  the  proper  officers  is  the  determination — 
the  judgment  of  the  appropriate  department  of  government  that  the 
survey  does  conform  to  such  decree.  It  is  conclusive  upon  the 
courts  in  actions  of  ejectment  as  the  adjudication  of  a  competent 
tribunal,  upon  a  subject  within  its  exclusive  jurisdiction. 

^Reported  in  13  Cal.  478. 


A  patent  takes  effect,  by  relation,  at  the  date  of  presentation  of  the  pe- 
tition of  the  patentee  to  the  Board  of  Land  Commissioners.  And 
where  such  petition  was  presented  in  March,  1852,  at  which  time  the 
pre-emption  laws  of  the  United  States  were  not  extended  to  Califor- 
nia, the  rights,  if  any,  of  parties  claiming  under  those  laws  are  sub- 
ordinate to  the  result  of  the  proceedings  then  pending  by  the  grantee 
before  the  tribunals  and  officers  of  the  United  States. 

Appeal  from  the  District  Court  of  the  Ninth  District. 

Ejectment  to  recover  land  situated  in  Butte  County. 
The  plaintiffs  claimed  title  under  a  Mexican  grant,  and 
a  patent  of  the  United  States,  issued  upon  its  confirma- 
tion. 

The  material  facts  of  the  case  are  stated  in  the  opinion 
of  the  court. 

Robinson  &  Beatty,  for  appellants. 
Wm.  H.  Rhodes,  for  respondents. 

Field,  J.  delivered  the  opinion  of  the  court — Terry, 
C.  J.  and  Baldwin,  J.  concurring. 

This  is  an  action  of  ejectment,  to  recover  the  possession 
of  a  tract  of  land  situated  in  Butte^County.  The  plain- 
tiffs deraign  their  title  to  the  premises  from  a  grant  issued 
to  Maximo  and  Dionisio  Fernandez,  by  Pio  Pico,  formerly 
Mexican  Governor  of  California,  and  a  patent  issued,  upon 
its  confirmation,  on  behalf  of  the  United  States.  The 
grant  bears  date  on  the  twelfth  of  June,  1846 ;  the  claim 
under  it  was  presented  for  confirmation  to  the  Board  of 
United  States  Land  Commissioners  in  March,  1852,  and 
was  confirmed  by  that  Board  to  the  claimants  in  July, 
1855,  and  subsequently  by  the  United  States  District 
Court  in  March,  1857.  The  Attorney-General  of  the 
United  States  soon  afterward  gave  notice  that  no  further 
appeal  would  be  prosecuted  on  the  part  of  the  United 


States,  and  by  an  order  of  the  District  Court  the  claim- 
ants had  leave  to  proceed  as  upon  a  final  decree.  The 
grant  describes  the  land  as  lying  in  the  immediate  vicin- 
ity of  the  river  Sacramento,  and  as  bounded  on  the  north 
by  the  base  of  the  Snowy  Mountains ;  on  the  south  by 
the  lands  of  John  A.  Sutter,  and  on  the  east  by  Feather 
River.  No  boundary  on  the  west  is  specified,  but  to  the 
espediente  a  map  of  the  tract  was  annexed,  and  to  this  map 
reference  is  made  in  the  grant,  the  third  condition  of 
which  is  in  the  following  language  :  "  The  land  of  which 
donation  is  made  is  merely  four  square  leagues  (or  four 
ranges  of  neat  cattle),  in  conformity  with  the  map  annexed 
to  the  proceedings  (espediente).  The  judge  who  may  give 
possession  will  cause  the  same  to  be  measured  according 
to  the  Ordinance,  leaving  the  remainder  which  may 
result  to  the  nation  for  its  proper  uses."  In  April,  1857, 
four  leagues — the  specified  quantity  granted — were  laid 
off  and  surveyed  under  the  directions  of  the  Surveyor- 
General  of  the  United  States  for  California,  and  the  sur- 
vey was,  in  May  following,  approved  by  that  officer.  Upon 
this  survey,  and  in  pursuance  of  the  confirmation,  a  pat- 
ent on  behalf  of  the  United  States  was  issued  to  the  claim- 
ants, bearing  date  on  the  14th  of  October,  1857,  for  four 
leagues  of  land  with  the  specific  description  of  the  official 
survey.  This  patent  includes  the  premises  in  controversy 
and  the  defendants  were  in  their  occupation  at  the  com- 
mencement of  the  action. 

To  resist  a  recovery,  the  defendants  offered  parol  evi- 
dence, to  show  that  the  four  leagues,  as  surveyed  and 
patented,  were  different  from  the  tract  designated  in  the 
grant,  and  the  map  to  which  the  grant  makes  reference ; 
that  a  correct  location  of  the  tract,  as  granted,  would  not 
include  the  premises  in  suit ;  that  the  defendants  are  cit- 
izens of  the  United  States,  and  had  each  entered  upon  a 
separate  quarter  section  of  the  premises,  claiming  the 
privileges  of  pre-emptioners  under  the  laws  of  the  United 


States,  and  made  the  improvements  required  in  such 
cases,  and  had,  in  May,  1856,  filed  their  separate  declar- 
atory statements  in  the  office  of  the  United  States  Regis- 
ter, at  Marysville,  insisting  that  as  such  pre-emption 
claimants,  they  had  acquired  vested  rights,  and  that  the 
confirmation  of  the  grant,  and  the  patent  issued  there- 
under, were  not  conclusive  against  them  under  the  pro- 
visions of  the  15th  Section  of  the  Act  of  Congress  of 
March  3d,  1851.  The  court  below  excluded  the  evidence 
offered,  and  its  ruling  in  this  respect  constitutes  the  prin- 
cipal error  assigned  for  a  reversal  of  the  judgment. 

This  ruling  of  the  court  we  think  clearly  correct,  and 
the  position  of  the  defendants  untenable.  It  will  be  seen 
from  the  grant  that  there  were  no  certainty  and  precision 
in  the  boundaries.  No  official  survey  of  the  northern 
line  of  the  lands  of  Sutter  was  ever  made  under  the  former 
government,  and  none  has  as  yet  been  made  under  the 
government  of  the  United  States.  The  position  of  that 
line  was  a  matter  still  to  be  determined  when  the  grant 
to  Fernandez  was  issued.  The  point  where  the  Sierra 
Nevada  may  properly  be  said  to  commence  was  at  the 
time,  and  is  to  this  day,  a  matter  of  uncertainty.  The 
term  faldas  is  used  in  the  original  grant,  and  is  some- 
times translated  "  slope  of  the  mountains,"  and  sometimes 
"base  "  of  them.  It  represents  no  independent  existence, 
but  only  something  pertaining  to  that  which  is  greater. 
As  applied  to  the  Sierra  Nevada,  it  must  mean  either 
their  "base"  or  "slope,"  and  not  those  elevations  which 
precede  the  general  rise  of  the  mountains,  and  are  termed 
"foot  hills."  The  commencement  of  such  base  or  slope 
is  not  fixed  by  any  marks  which  give  to  it  precision  and 
certainty.  The  western  boundary  is  not  given  at  all.  It 
is  very  evident  that  the  governor  only  intended  to  indi- 
cate by  the  boundaries  designated  the  general  outlines  of 
the  tract  within  which  the  four  leagues  were  to  be  taken. 
Between  the  faldas  of  the  Sierra  Nevada — not  meaning 


thereby  the  foot  hills,  but  the  base  or  slope  of  the  moun- 
tains— and  the  line  of  Sutter,  as  giveivby  the  witness, 
Bidwell,  who  made  the  map  referred  to  in  the  grant  to 
Fernandez,  there  is  an  extent  greatly  exceeding  four 
leagues.  The  western  boundary  is  not,  as  we  have  stated, 
given,  and  between  Feather  River  on  the  east  and  the 
Sacramento  River,  in  the  vicinity  of  which  the  land  is 
stated  in  the  grant  to  lie,  there  is  a  much  greater  width 
than  one  league. 

If,  then,  the  grant  in  question  is  to  be  regarded  as  con- 
veying an  interest  to  four  leagues  lying  within  a  larger 
tract,  the  right  to  measure  off  and  give  precision  to  the 
specific  quantity  granted,  remained  with  the  former  gov- 
ernment, and  passed  with  all  other  public  rights  to  the 
government  of  the  United  States,  upon  the  cession  of  the 
country.  That  right  belongs  to  the  political  department 
of  the  government,  and  cannot  be  exercised  by  courts  of 
justice.  The  courts  can  ascertain  and  fix  the  position  of 
boundaries  which  are  designated,  but  cannot  give  boun- 
daries to  a  specific  quantity  which  has  none,  and  lies  in 
a  larger  tract.  To  give  precision  and  location  to  such 
specific  quantity  a  survey  must  be  made  by  the  proper 
department  of  government,  in  which  the  subject  is  vested 
by  the  legislation  of  Congress.  (See  Waterman  v.  SmitJi, 
13  Cal.  373.)  With  the  action  of  that  department  the 
judiciary  cannot  interfere.  The  judiciary  must  deter- 
mine, it  is  true,  whether  prior  rights  of  third  parties  have 
been  interfered  with  by  the  survey  and  patent  issued 
thereon,  but  it  cannot  correct  the  one  nor  the  other,  and 
locate  the  land,  where,  in  its  judgment,  the  location 
ought  originally  to  have  been  made.  The  survey  and 
patent  are  conclusive  upon  it  in  actions  of  ejectment,  ex- 
cept when  in  conflict  with  the  prior  rights  of  third  per- 
sons, and  then  their  incouclusiveness  can  be  asserted  only 
to  the  extent  essential  for  the  protection  of  such  prior 
rights. 
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We  do  not  understand  the  counsel  of  the  defendants  as 
questioning  the  correctness  of  these  views,  but  as  insist- 
ing that  the  map  annexed  to  the  grant  embraced  the  pre- 
cise quantity  of  four  leagues  granted,  and  as  that  quan- 
tity was  to  be  taken  in  conformity  with  such  map,  the 
title  of  the  grantees  was  perfect,  requiring  no  further 
action  of  the  government,  and  must  be  restricted  to  the 
land  contained  in  the  map  ;  and  the  subsequent  confirm- 
ation, survey,  and  patent,  of  the  United  States  did  not 
add  to  the  grantees'  title,  nor  could  they,  without  the 
grantees'  assent,  in  any  way  have  impaired  it. 

The  title  of  the  grantees  to  the  land  contained  within 
the  map  may  be  admitted  to  have  been  perfect,  and  yet 
no  conclusion  follows  against  the  claim  of  the  plaintiffs. 
If  they  have  accepted  the  land  described  in  their  patent 
as  satisfying  their  claim,  no  other  persons  can  object  that 
a  portion  of  the  land  thus  taken  is  without  the  bounda- 
ries of  the  grant,  unless  their  prior  rights  are  interfered 
with.  This  is  a  matter  between  the  government  and  the 
grantees,  with  which  strangers  have  no  concern.  The 
answer,  however,  to  the  position  of  counsel  is  this:  The 
government  has  provided  a  Board  for  the  determination 
of  the  validity  of  claims  to  lands  held  under  Mexican 
grants,  and  a  system  for  the  survey  and  location  of  the 
lands  upon  the  recognition  and  confirmation  of  such 
claims.  The  survey  and  location  are  to  follow  the  decree 
of  confirmation.  The  approval  of  the  survey  by  the 
proper  officers  is  the  determination — the  judgment  of  the 
appropriate  department  of  government — that  the  survey 
does  conform  to  such  decree.  That  determination  or 
judgment  is  not  the  subject  of  review  by  the  judiciary.  It 
is  conclusive  upon  the  courts  in  actions  of  ejectment,  as 
the  adjudication  of  a  competent  tribunal,  upon  a  subject 
within  its  exclusive  jurisdiction.  The  patent,  which  is 
the  final  document  issued  by  the  government,  is  conclu- 
sive evidence  of  the  validity  of  the  original  grant,  and  of 


its  recognition  and  confirmation,  and  of  the  survey,  and 
its  conformity  with  the  confirmation,  and  of  the  relin- 
quishment  to  the  patentee  of  all  the  interest  of  the  United 
States  in  the  land.  It  cannot  be  attacked  collaterally, 
even  for  fraud,  whether  charged  to  have  existed  in  the 
procurement  of  the  original  grant,  or  in  the  proof  of  its 
execution,  or  in  the  making  of  the  survey.  For  these 
matters  the  right  of  interference  rests  only  with  the  gov- 
ernment. Individuals  can  resist  the  conclusiveness  of  the 
patent  only  by  showing  that  it  conflicts  with  prior  rights 
vested  in  them.  And  this  brings  us  to  the  inquiry 
whether  the  defendants  possess  any  such  prior  rights. 
The  15th  Section  of  the  Act  of  Congress  of  1851  provides 
that  the  final  decree  of  confirmation  and  patent,  shall  be 
conclusive  between  the  United  States  and  the  claimants 
only,  and  shall  not  affect  the  interests  of  third  persons. 
If  conclusive  between  the  United  States  and  the  claim- 
ants, it  must  be  equally  so  between  persons  holding  under 
either  of  those  parties  ;  and  in  Waterman  v.  Smith,  supra, 
we  held  that  the  third  persons  mentioned  in  the  act  were 
those  whose  title  was  at  the  time  such  as  to  enable  them 
to  resist  successfully  any  action  of  the  government  respect- 
ing it.  The  patent  took  effect  by  relation,  at  the  date  of 
the  presentation  of  the  petition  of  the  patentees  to  the 
Board  of  Land  Commissioners,  in  March,  1852.  At  that 
time  the  pre-emption  laws  of  the  United  States,  under 
which  the  defendants  assert  their  acquisition  of  rights, 
were  not  extended  to  California.  Any  rights  which  they 
possess  were  subsequently  acquired,  and  must  be  subor- 
dinate to  the  result  of  the  proceedings  then  pending  by 
the  grantees  before  the  tribunals  and  officers  of  the  United 
States.  These  proceedings  had  for  their  object  the  recog- 
nition of  the  grantees'  claim,  and  the  determination  of 
its  location  with  such  precision  as  to  leave  no  room  for 
subsequent  dispute  and  litigation.  If  settlers,  after  steps 
taken  for  confirmation,  could  by  location  acquire  such 
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rights  to  the  premises  as  to  authorize  them  to  compel  a 
patentee,  in  every  suit  for  the  recovery  of  his  land,  to 
establish  the  correctness  of  the  action  of  the  officers  of 
government  in  their  survey  and  location,  the  patent,  in- 
stead of  being  an  instrument  of  quiet  and  security  to  the 
possessor,  would  become  a  source  of  perpetual  and  ruin- 
ous litigation,  and  the  settlement  of  land  titles  in  the 
country  be  delayed  a  quarter  of  a  century.  The  paten- 
tee would  find  it  established  in  different  suits,  to  the  utter 
destruction  of  his  rights,  that  his  land  should  have  been 
located  in  as  many  different  places  within  the  exterior 
boundaries  of  the  general  tract,  designated  in  his  grant, 
as  the  varying  prejudices,  interests,  or  notions  of  justice, 
of  witnesses  and  jurymen  might  suggest. 

The  notice  published  by  two  of  the  plaintiffs  and  the 
vendor  of  the  third,  in  1856,  stating  that  they  had  become 
the  owners  of  the  grant,  and  specifying  its  boundaries, 
and  warning  trespassers  not  to  come  upon  their  land 
within  such  boundaries,  was  properly  excluded.  Such 
notice  could  not  operate  as  an  estoppel  upon  plaintiffs 
for  two  reasons.  First,  it  was  only  evidence  of  the  opinion 
the  parties  entertained  of  the  boundaries  of  their  claim  ; 
that  opinion  could  not  control  the  action  of  the  officers 
of  government,  or  affect  the  validity  and  effect  of  the 
patent.  The  pre-emptioners  are  presumed  to  have  known, 
as  such  was  the  law,  that  the  right  of  survey  and  location 
rested  exclusively  with  the  government,  and  was  not  sub- 
ject to  any  direction  of  the  grantees.  Nor  is  it  reason- 
able to  hold  that  the  plaintiffs  intended  to  abandon  all 
rights  to  any  other  land,  provided  the  official  survey  did 
not  conform  t"b  the  boundaries  they  indicated.  The  most 
that  can  be  asserted  for  the  notice  is  that  until  the  loca- 
tion of  their  tract  the  parties  limited  their  claim  to  the 
land  within  certain  boundaries.  It  may  be  possible  that 
such  notice  would  operate  as  a  protection  against  any 
demand  for  damages  until  the  approved  survey  was  made. 
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We  do  not  affirm  even  this,  but  certainly  it  can  have  no 
greater  effect.  In  the  second  place,  the  settlement  was 
made  by  the  defendants  in  1853,  and  could  not  have 
been  induced,  of  course,  by  the  notice  published  in  1856. 

Judgment  affirmed. 

NOTE. — In  connection  with  the  preceding  two  cases,  see 
the  opinions  in  Ferris  v.  Coover  (10  Cal.  589),  Biddle  Boggs 
v.  Merced  Mining  Co.  (14  Cal.  279,  361,  366,  and  Vol.  II  of 
this  series),  Stark  v.  Barrett  (15  Cal.  362),  Mott  v.  Smith 
(16  Cal.  534),  Coryell  v.  Cain  (16  Cal.  567,  and  Vol.  VI 
of  this  series),  Teschemacher  v*  Thompson  (18  Cal.  20,  and 
Vol.  VI  of  this  series),  Leese  v.  Clark  (18  Cal.  565,  20  Cal. 
411),  Estrada  v.  Murphy  (18  Cal.  268),  Moore  v.  Smaw  and 
Fremont  v.  Fowler  (17  Cal.  200,  and  Vol.  II  of  this  series). 
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This  court  follows  the  decisions  of  the  highest  court  of  a  State,  in 
construing  the  Constitution  and  laws  of  the  State,  unless  they  con- 
flict with  or  impair  the  efficacy  of  some  principle  of  the  Federal 
Constitution,  or  of  a  Federal  statute,  or  a  rule  of  commercial  or 
general  law. 

The  decisions  of  State  courts  on  questions  relating  to  the  existence  of 
its  subordinate  tribunals,  and  the  eligibility  and  election  or  appoint- 
ment of  their  officers,  and  the  passage  of  its  laws  are  conclusive 
upon  Federal  courts. 

While  acts  of  a  de  facto  incumbent  of  an  office  lawfully  created  bylaw 
and  existing  are  often  held  to  be  binding  from  reasons  of  public 
policy,  the  acts  of  a  person  assuming  to  fill  and  perform  the  duties 
of  an  office  which  does  not  exist  de  jure  can  have  no  validity  what- 
ever in  law. 

An  unconstitutional  act  is  not  a  law ;  it  confers  no  rights ;  it  imposes 
no  duties ;  it  affords  no  protection ;  it  creates  no  office  ;  it  is,  in 
legal  contemplation,  as  inoperative  as  though  it  had  never  been 
passed. 


ORIN  ION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

NORTON  v.  SHELBY  COUNTY, 

DELIVERED  BY 


At  October  Term,  1885* 

This  suit  was  brought  to  enforce  payment  of  twenty- 
nine  bonds  for  $1,000  each,  issued  by  the  Board  of  Com- 
missioners of  Shelby  County,  in  payment  of  a  subscription 
by  the  county  to  stock  in  the  Mississippi  River  Railroad 
Company.  The  form  of  the  bond  appears  in  the  opinion 
of  the  court,  post  p.  4. 

On  the  25th  February,  1867,  the  County  Court  of  any 
county  through  which  that  railroad  might  run,  was 

*  Reported  in  118  U.  S.  425. 


authorized  to  subscribe  to  its  capital  stock.  Laws  of  1866 
-7,  page  131,  ch.  48,  §  6;*  which  power  was  enlarged 
November  5,  1867,  Private  Acts  1867-8,  5.f 

On  the  7th  day  of  the  following  March  the  legislature 
reorganized  the  City  of  Memphis,  and  enacted  that  the 
powers  theretofore  vested  in  the  Quarterly  Court  should 
be  vested  in  a  Board  of  Commissioners  created  by  that  act. 
Acts  of  1867-8,  ch,  46,  §§  21,  25.| 


*  Sec.  6.  Be  it  further  enacted,  That  the  county  court  of  any  county 
through  which  the  line  of  the  Mississippi  River  Railroad  is  proposed  to 
run,  a  majority  of  the  justices  in  commission  at  the  time  concurring, 
may  make  a  corporate  or  county  subscription  to  the  capital  stock  of  said 
railroad  company,  of  an  amount  not  exceeding  two-thirds  of  the 
estimated  cost  of  grading  the  road-bed  through  the  county  and  prepar- 
ing the  same  for  the  iron  rails ;  the  said  cost  to  be  verified  by  the  sworn 
statement  of  the  president  or  chief  engineer  of  said  company.  And 
after  eaid  subscription  shall  have  been  entered  upon  the  books  of  the 
railroad  company,  either  by  the  chairman  of  the  county  court,  or  by 
any  other  member  of  the  court  appointed  therefor,  the  court  shall 
proceed  without  further  reference  or  delay,  to  levy  an  assessment  on  all 
the  taxable  property  within  the  county,  sufficient  to  pay  said  subscrip- 
tion ;  and  the  same  shall  be  payable  in  three  equal  annual  instalments, 
commencing  with  the  fiscal  year  in  which  said  subscription  shall  be 
made.  And  it  shall  be  lawful  for  county  courts  making  subscriptions 
as  herein  provided,  to  issue  short  bonds  to  the  railroad  company,  in 
anticipation  of  the  collection  of  the  annual  levies,  if  thereby  construc- 
tion of  the  work  may  be  facilitated ;  and  in  all  other  respects,  except 
as  herein  specially  provided,  the  capital  stock  of  said  railroad  company 
to  be  subscribed  by  counties,  shall  be  governed  by  the  general  internal 
improvement  laws  of  the  State. 

f"The  subscription  authorized  .  .  .  to  be  made  to  the  capital 
stock  of  the  Mississippi  River  Railroad  Company  may  be  made  at  any 
monthly  term  of  the  county  courts  of  said  counties,  or  at  any  special  term 
of  said  courts :  Provided  that  a  majority  of  all  the  justices  in  commission 
shall  be  present,  and  a  majority  of  those  present  shall  concur  therein." 

J  Sec.  21.  Be  it  further  enacted,  That  there  shall  be  established  in  the 
county  of  Shelby,  in  this  State,  a  Board  of  County  Commissioners,  to 

consist  of  five  persons,  etc. 

K--X-**-***-*-** 

Sec.  25.  Be  it  further  enacted,  That  all  the  powers  and  duties  which 
are  now  vested  in  and  performed  by  the  quarterly  court  of  said  county 
shall  be  vested  in  the  said  board  of  commissioners :  and  in  addition  to 
the  power  now  conferred  by  law,  shall  have  authority  ...  to 


This  act  was  subsequently  held  by  the  Supreme  Court 
of  Tennessee  to  be  unconstitutional  and  invalid,  and  the 
Board  created  by  it  to  have  had  no  legal  existence. 
The  board,  however,  before  it  was  so  held  had  organized, 
and  had  performed  the  functions  of  the  County  Court 
until  November,  1869  ;  and  among  other  things  had  sub- 
scribed in  the  name  of  the  county  to  stock  of  the  Miss- 
issippi River  Railroad  Company,  and  had  issued  bonds 
in  payment  therefor,  of  which  bonds  those  in  suit  were 
part.  It  had  received  certificates  of  stock  in  exchange 
for  its  bonds,  and  had  and  has  since  exercised  its  rights 
as  a  stockholder. 

Before  the  Board  of  Commissioners  abdicated  they  or- 
dered taxes  to  be  levied  to  pay  these  bonds,  and  the 
justices  of  the  peace,  upon  resuming  functions,  received 
the  money  collected  on  the  tax  and  paid  the  interest  on 
the  bonds,  and  paid  the  principal  bonds  maturing. 
This  was  continued,  and  thus  a  large  amount  of  inierest 
has  been  paid  on  the  bonds,  and  a  large  part  of  the 
principal  has  also  been  paid,  since  the  County  Court  re- 
sumed its  functions. 

On  the  5th  May,  1870,  a  new  constitution  came  into 
force  in  Tennessee,  which  contained  the  following  pro- 
visions :  "  But  the  credit  of  no  county,  city  or  town  shall 
be  given  or  loaned  to  or  in  aid  of  any  person,  company, 
association  or  corporation,  except  upon  an  election  to  be 
first  held  by  the  qualified  voters  of  such  county,  city  or 
town,  and  the  assent  of  three-fourths  of  the  votes  cast  at 
said  election ;  nor  shall  any  county,  city  or  town  become 
a  stockholder  with  others  in  any  company,  association  or 


subscribe  stock  to  railroads  which  the  county  court  of  Shelby  county 
has  been  authorized  by  general  or  special  laws  to  subscribe,  and  under 
the  same  conditions  and  restrictions  ;  and  to  represent  such  stock  in  all 
elections  for  directors,  and  to  provide  for  the  payment  of  subscription 
as  made. 


corporation,  except  upon  a  like  election  and  the  assent  of 
a  like  majority." 

"  All  laws  and  ordinances  now  in  force  and  in  use  in 
this  State,  not  inconsistent  with  the  Constitution,  shall 
continue  in  force  and  use  until  they  expire  or  be  altered 
or  repealed  by  the  Legislature.  But  ordinances  contained 
in  any  former  Constitution  or  schedule  thereto  are  hereby 
abrogated." 

A  large  part  of  the  payments  of  principal  and  interest 
above  referred  to  was  made  after  this  Constitution  came 
into  force. 

The  court  below  ordered  a  verdict  for  the  county,  an<J 
from  the  judgment  entered  on  such  verdict  this  writ  of 
error  was  taken. 

Mr.  Joseph  H.  Choate  and  Mr.  D.  H.  Poston,  for  plain- 
tiff in  error. 

Messrs.  Glisson,  Jordan  and  Taylor,  for  defendant  in 
error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

This  is  an  action  upon  twenty-nine  bonds,  of  $1,000 
each,  alleged  to  be  the  bonds  of  Shelby  County,  Tennes- 
see, issued  on  the  first  of  March,  1869,  and  payable  on 
the  first  of  January,  1873,  with  interest  from  January 
first,  1869,  at  six  percent,  per  annum,  payable  annually 
on  the  surrender  of  matured  interest  coupons  attached ; 
and  three  coupons  of  $60  each.  The  following  is  a  copy 
of  one  of  the  bonds  and  of  a  coupon : 


"  $1,000 


UNITED  STATES  OF  AMERICA, 


$1,000 


Issued  under  and  by 


A  special  tax  is  lev- 


virtue  of  section  6  of  an     o.    ,       f   Tp>n<nP**PP     ied  by  authority of  law 
act  of  the  Legislature    '    aie  °J    J-ennessee,    upon  all  the  taxable 


property  in  the  county 
of  Shelby,  to  meet  the 
principal  and  interest 
of  these  bonds,  collect- 
able in  equal  annual 
instalments  running 
through  six  years,  as 
the  bonds  themselves 
mature. 


of  the  State  of  Tennes- 
see, passed  February 
25th,  1867,  amended  /T7. 

on  the  12th  day  of  Feb-  (  v  Ignette.J 

ruary,  1869,  and  by  au- 
thority conferred  upon 
the  county  commis- 
sioners of  Shelby  Coun- 
ty by  section  25  of  an 
act  passed  March  9th, 
1867. 

Shelby  County  Railroad  Bond  No.  176. 
Be  it  known  that  the  county  of  Shelby,  State  of 
Tennessee,  is  indebted  to  the  Mississippi  River  Rail- 
road Company  or  bearer  in  the  sum  of  one  thousand 
dollars,  payable  in  the  city  of  Memphis  on  the  first 
day    of  January,  eighteen  hundred    and    seventy- 
three,  with  interest  at  the  rate  of  six  per  cent,  per 
£      annum  from  January  1,  1869,  payable  annually  in 
r^      said   city  upon  surrender  of  the  matured  interest 
r§      coupons  hereto  attached. 

This  is  one  of  three  hundred  $1,000  bonds,  all  of 
the  same  denomination  and  rate  of  interest,  issued 
*""      by  Shelby  County  in  payment  of  a  subscription  of 
three  hundred  thousand   dollars  to  the  Mississippi 
River  Railroad  Company,  made  by  the  county  com- 
missioners under  the  authority  of  the   acts   above 
recited,  transferable  by  delivery  and  redeemable  in 
six  years,  at  the  rate   of  fifty  thousand  dollars  a 
year,  commencing  January  1,  1870. 
Dated  at  the  city  of  Memphis,  county  of  Shelby,  State 
of  Tennessee,  the  first  day  of  March,  1869. 
[Seal  County  Court  of  Shelby  County,  Tenn.] 

BARBOUR  LEWIS, 

President  of  the  Board  of  County  Commissioners  of  Shelby 
County. 

JNO.  LOAGUE, 
Clerk  of  County  Court  of  Shelby  County" 


O 

o 

O 


"$60  STATE  OF  TENNESSEE,  $60 

Shelby   County. 

Coupon  No.  — —  of  Bond  No.  264. 
The  trustee  of  Shelby   County   will   pay  to  the  bearer 
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sixty  dollars  in  the  city   of  Memphis  on  the  1st  day  of 
January,  1875,  being  interest  due  on  bond  No.  264,  for 
$1,000,  of  bonds  issued  to  Mississippi  River  Railroad  Com- 
pany. 
[Seal  County  Court  of  Shelby  County,  Tenn.] 

(Signed)  JOHN  LOAGUE, 

Clerk  of  Shelby  County  Court." 

The  plaintiff  contends — 

1st.  That  the  commissioners,  by  whose  direction  the 
bonds  were  issued,  and  whose  president  signed  them, 
were  lawful  officers  of  Shelby  County,  and  authorized, 
under  the  acts  mentioned  in  the  heading  of  the  bonds,  to 
represent  and  bind  the  county  by  the  subscription  to  the 
railroad  company,  and  that  the  bonds  issued  were,  there- 
fore, its  legal  obligations. 

2d.  That  if  the  commissioners  were  not  officers  de  jure 
of  the  county,  they  were  officers  de  facto,  and,  as  such, 
their  action  in  making  the  subscription  and  issuing  the 
bonds  is  equally  binding  upon  the  county ;  and 

3d.  That  the  action  of  the  commissioners,  whatever 
their  want  of  authority,  has  been  ratified  by  the  county. 

The  defendant  contends — 

1st.  That  the  commissioners  were  not  lawful  officers 
of  the  county,  and  that  there  was  no  such  office  in  Ten- 
nessee as  that  of  county  commissioner. 

2d.  That  there  could  not  be  any  such  de  facto  officers, 
as  there  was  no  such  office  known  to  the  laws,  and,  there- 
fore, that  the  subscription  was  made  and  the  bonds  were 
issued  without  authority  and  are  void  ;  and 

3d.  That  the  action  of  the  commissioners  was  never 
ratified,  and  was  incapable  of  ratification  by  the  county. 

Upon  the  first  question  presented,  that  which  relates 
to  the  lawful  existence  and  authority  of  the  county  com- 
missioners, we  are  relieved  from  the  necessity  of  passing. 
That  has  been  authoritatively  determined  by  the  Supreme 
Court  of  Tennessee,  and  is  not  open  for  consideration 
by  us. 


From  an  early  period  in  the  history  of  the  State — in- 
deed from  a  period  anterior  to  the  adoption  of  her  consti- 
tution of  1796 — to  the  passage  of  the  act  of  March  9, 
1867,  the  administration  of  the  government  in  local  mat- 
ters in  each  county  was  lodged  in  a  county  court,  or 
quarterly  court  as  it  was  sometimes  called,  composed  of 
justices  of  the  peace,  elected  in  its  different  districts.  The 
constitution  of  1796  recognizes  that  court  as  an  existing 
tribunal,  and  the  constitution  of  1834  prescribes  the 
duties  of  the  justices  of  the  peace  composing  it.  This  county 
court  alone  had  the  power  to  make  a  county  subscription  to 
the  Mississippi  River  Railroad  Company,  to  issue  bonds  for 
the  amount,  and  to  levy  taxes  for  its  payment,  unless  the 
act  of  March  9, 1867,  invested  the  board  of  commissioners 
with  that  authority.  (Statutes  of  1867,  chap.  48,  sec.  6.) 
That  act  created  the  board,  and  provided  that  it  should 
consist  of  five  persons,  residents  of  the  county  for  not  less 
than  two  years,  each  to  serve  for  the  period  of  five  years 
and  until  his  successor  should  be  elected  and  qualified. 
The  25th  section  vested  in  it  all  the  powers  and  duties 
then  possessed  by  the  quarterly  court  of  the  county,  and 
in  addition  thereto  the  authority  "to  subscribe  stock  in 
railroads  which  the  county  court  of  Shelby  County  has 
been  authorized  by  general  and  special  law  to  subscribe, 
and  under  the  same  conditions  and  restrictions,  and  to 
represent  such  stock  in  all  elections  for  directors,  and  pro- 
vide for  payment  of  subscriptions  as  made." 

The  validity  of  this  act  superseding  the  county  court 
was  at  once  assailed  as  in  violation  of  the  constitution  of 
the  State.  Within  a  month  after  its  passage  William 
Walker  and  other  justices  of  the  peace  of  the  county,  in 
their  official  character,  and  as  citizens  and  taxpayers, 
filed  a  bill  in  chancery  in  the  name  of  the  State,  at  their 
relation,  against  the  commissioners  appointed,  alleging 
that  they  had  usurped  and  were  unlawfully  exercising 
the  powers  and  functions  of  the  justices,  and  had  taken 
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into  custody  the  records  of  the  county  under  the  act, 
which  the  relators  insisted  was  in  violation  of  the  consti- 
tution, mentioning  several  sections  with  which  it  con- 
flicted; and  praying  that  the  act  be  adjudged  void,  that 
the  attempt  of  the  commissioners  to  exercise  the  powers 
of  the  justices  be  declared  an  usurpation,  and  that  the 
commissioners  be  perpetually  enjoined  from  exercising 
them.  The  case  having  been  decided  adversely  to  the 
relators,  an  appeal  was  taken  to  the  Supreme  Court  of  the 
State,  and  pending  the  appeal  the  subscription  to  the 
stock  of  the  Mississippi  River  Railroad  Company  was 
made  by  the  commissioners,  and  the  bonds  were  issued. 
Before  the  appeal  was  heard  the  Supreme  Court  of  the 
State  had  under  consideration  a  similar  statute  passed  on 
the  12th  of  March,  1868,  for  Madison  County,  and  ex- 
tended to  White  County,  which,  in  like  manner,  under- 
took to  supersede  the  quarterly  courts  of  those  counties 
and  substitute  in  their  place  boards  of  commissioners  with 
the  same  powers  as  those  conferred  upon  the  commis- 
sioners of  Shelby  County.  The  case  in  which  such  con- 
sideration was  had  was  Pope  v.  Phifer,  reported  in  3d 
Heiskell  Reports  of  the  Supreme  Court  of  the  State. 
Under  this  act  three  commissioners  were  appointed 
by  the  governor,  being  the  number  prescribed  to  con- 
stitute the  board  of  White  County.  The  bill  was  filed  to 
restrain  them  from  organizing  as  a  board,  to  have  the  act 
declared  unconstitutional,  and  to  perpetually  enjoin  them 
from  acting  under  it.  The  court  states  in  its  opinion  that 
the  question  as  to  the  validity  of  the  act  was  argued  with 
great  ability  by  counsel  on  both  sides,  and  the  opinion 
itself  shows  that  the  question  was  carefully  considered. 
The  chancellor,  as  in  the  case  of  the  State  at  the  relation 
of  Walker  and  others  against  the  Commissioners,  dis- 
missed the  bill.  The  Supreme  Court  reversed  the  decree, 
and  perpetually  enjoined  the  defendants  from  acting  as  a 
board  of  commissioners.  It  held  that  the  act  creating  the 
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board  and  conferring  on  the  commissioners  appointed  by 
the  governor  the  powers  of  justices  of  the  peace  of  the 
county  court,  was  unconstitutional  and  void;  that  the 
county  court  was  one  of  the  institutions  of  the  State, 
recognized  in  the  constitution  ;  that  the  powers  conferred 
by  it  upon  the  justices  of  the  peace  in  their  collective 
capacity  were  intended  to  be  exercised  by  that  court;  and 
that  the  power  to  tax  for  purposes  of  the  county  could 
not,  by  any  special  or  local  law,  be  taken  from  the  justices 
of  the  peace  as  a  county  court  and  conferred  upon  local 
tribunals  of  particular  counties  composed  of  commis- 
sioners appointed  by  the  governor. 

This  decision  was  made  in  February,  1871.  In  June 
following  the  case  mentioned  above  of  the  State  at  the  re- 
lation of  Walker  and  others  against  the  Commissioners 
of  Shelby  County  was  decided  in  conformity  with  it,  the 
Supreme  Court  holding  that  at  the  time  the  bill  was  filed 
the  justices  were  entitled  to  the  relief  prayed,  and  that 
the  decree  dismissing  the  bill  was  erroneous,  and  it  so  ad- 
judged and  decreed.  But  it  said  that  as  the  act  under 
which  the  bill  alleged  that  the  defendants  had  usurped 
office  had  since  then  been  repealed,  and  that  they  had 
not  afterwards  assumed  to  exercise  the  powers  and  per- 
form the  duties  named  in  the  act,  it  was  only  necessary, 
in  addition  to  what  was  decreed  above,  to  dispose  of  the 
costs;  and  that  disposition  was  made  by  taxing  them 
against  the  defendants  and  awarding  execution  therefor. 

In  the  same  month  the  Supreme  Court  decided  the 
case  of  Butterworth  against  Shelby  County,  which  also 
involved  a  consideration  of  the  validity  of  the  act  creat- 
ing the  board  of  commissioners  of  that  county.*  The 
action  was  upon  the  county  warrants  issued  by  the  board 
and  signed  by  Barbour  Lewis  as  its  president,  as  the 
bonds  in  this  suit  are  signed.  The  court  held  that  the 

*This  case  does  not  appear  to  be  reported.  A  copy  of  the  opinion 
was  furnished  the  court  by  counsel. 
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act  creating  the  board  was  unconstitutional,  that  the 
board  was  an  illegal  body,  and  that  as  a  necessary  con- 
sequence, the  warrants  of  the  county  were  invalid.  Judg- 
ment was  accordingly  rendered  for  the  defendant.  Chief 
Justice  Nicholson,  in  delivering  the  opinion  of  the  court, 
referred  to  the  two  decisions  mentioned,  and  said  that 
they  had  "  determined  that  the  legislature  exceeded  its 
constitutional  powers  in  assuming  to  abolish  the  county 
court  and  substitute  in  its  place  a  board  of  county  com- 
missioners with  the  powers  before  belonging  to  the  couaty 
court.  The  act  of  March  9,  1867,  was,  therefore  a  nul- 
lity, and  the  board  of  commissioners  appointed  and  or- 
ganized thereunder  was  an  unauthorized  and  illegal  body. 
The  act  was  inoperative  as  to  the  existing  organization, 
powers,  and  duties  of  the  county  court.  Neither  the 
board  of  commissioners  nor  Barbour  Lewis,  its  president, 
had  any  more  powers  under  said  act  than  if  no  act  had 
been  passed." 

Counsel  for  the  plaintiff  have  endeavored  to  show  that 
the  adjudication  in  these  cases  has  been  questioned  by 
later  decisions,  and  therefore  should  have  no  controlling 
force  in  this  litigation.  A  careful  examination  of  those 
decisions  fails  to  support  this  position.  The  opinion  that 
the  act  was  invalid  because  it  was  special  legislation  ap- 
plicable only  to  certain  counties  would  seem  indeed  to  be 
thus  modified.  But  the  adjudication  that  the  constitu- 
tion did  not  permit  the  appointment  of  commissioners  to 
take  the  place  of  the  justices  of  the  peace  for  the  county, 
and  perform  the  duties  of  the  county  court,  stands  unim- 
paired, and  as  such  is  binding  upon  us.  Two  of  the 
cases,  as  we  have  seen,  were  brought  against  the  commis- 
sioners, in  one  case,  of  Shelby  County,  and  in  the  other, 
of  White  County,  to  test  the  validity  of  the  acts  under 
which  they  were  appointed,  or  about  to  be  appointed,  and 
their  right  to  assume  and  exercise  the  functions  and 
powers  of  the  justices  of  the  peace,  and  hold  the  county 
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court  in  their  place.  From  the  nature  of  the  questions 
presented  we  cannot  review  or  ignore  this  determination. 
Upon  the  construction  of  the  constitution  and  laws  of  a 
State,  this  court,  as  a  general  rule,  follows  the  decisions  of 
her  highest  court,  unless  they  conflict  with  or  impair  the 
efficacy  of  some  principle  of  the  Federal  Constitution,  or  of 
a  Federal  statute,  or  a  rule  of  commercial  or  general  law. 
In  these  cases  no  principle  of  the  Federal  Constitution,  or 
of  any  Federal  law,  is  invaded,  and  no  rule  of  general  or 
commercial  law  is  disregarded.  The  determination  made 
relates  to  the  existence  of  an  inferior  tribunal  of  the  State, 
and  that  depending  upon  the  constitutional  power  of  the 
legislature  of  the  State  to  create  it  and  supersede  a  pre- 
existing institution.  Upon  a  subject  of  this  nature  the 
Federal  courts  will  recognize  as  authoritative  the  decision 
of  the  State  court.  As  said  by  Mr.  Justice  Bradley, 
speaking  for  the,  court  in  Claiborne  County  v.  Brooks :  "  It 
is  undoubtedly  a  question  of  local  policy  with  each  State, 
what  shall  be  the  extent  and  character  of  the  powers 
which  its  various  political  and  municipal  organizations 
shall  possess ;  and  the  settled  decisions  of  its  highest 
courts  on  the  subject  will  be  regarded  as  authoritative  by 
the  courts  of  the  United  States ;  for  it  is  a  question  that 
relates  to  the  internal  constitution  of  the  body  politic  of 
the  State."  (Ill  U.  S.  400,  410.)  It  would  lead  to  great 
confusion  and  disorder  if  a  State  tribunal,  adjudged  by 
the  State  Supreme  Court  to  be  an  unauthorized  and  ille- 
gal body,  should  be  held  by  the  Federal  courts,  disre- 
garding the  decision  of  the  State  court,  to  be  an  author- 
ized and  legal  body,  and  thus  make  the  claims  and  rights 
of  suitors  depend,  in  many  instances,  not  upon  settled 
law,  but  upon  the  contingency  of  litigation  respecting 
them  being  before  a  State  or  Federal  court.  Conflicts  of 
this  kind  should  be  avoided  if  possible  by  leaving  the 
courts  of  one  sovereignty  within  their  legitimate  sphere 
to  be  independent  of  those  of  another,  each  respecting  the 
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adjudications  of  the  other  on  subjects  properly  within  its 
jurisdiction. 

On  many  subjects  the  decisions  of  the  courts  of  a  State 
are  merely  advisory,  to  be  followed  or  disregarded,  ac- 
cording as  they  contain  true  or  erroneous  expositions  of 
the  law,  as  those  of  a  foreign  tribunal  are  treated.  But 
on  many  subjects  they  must  necessarily  be  conclusive ; 
such  as  relate  to  the  existence  of  her  subordinate  tribu- 
nals; the  eligibility  and  election  or  appointment  of  their 
officers;  and  the  passage  of  her  laws.  No  Federal  court 
should  refuse  to  accept  such  decisions  as  expressing  on 
these  subjects  the  law  of  the  State.  If,  for  instance,  the 
Supreme  Court  of  a  State  should  hold  that  an  act  appear- 
ing on  her  statute  book  was  never  passed  and  never 
became  a  law,  the  Federal  courts  could  not  disregard 
the  decision  and  declare  that  it  was  a  law  and  enforce  it 
as  such.  South  Ottawa  v.  Perkins,  94  U.  S.  260;  Post  v. 
Supervisors,  105  U.S.  667. 

The  decision  of  the  Supreme  Court  of  Tennessee  as  to 
the  constitutional  existence  of  the  board  of  commission- 
ers of  Shelby  County  is  one  of  this  class.  That  court  has 
repeatedly  adjudged,  after  careful  and  full  consideration, 
that  no  such  board  ever  had  a  lawful  existence;  that  it 
was  an  unauthorized  and  illegal  body;  that  its  members 
were  usurpers  of  the  functions  and  powers  of  the  justices 
of  the  peace  of  the  county;  and  that  their  action  in  hold- 
ing the  county  court  was  utterly  void.  This  court  should 
neither  gainsay  nor  deny  the  authoritative  character  of 
that  determination.  It  follows  that  in  the  disposition  of 
the  case  before  us  we  must  hold  that  there  was  no  law- 
ful authority  in  the  board  to  make  the  subscription  to 
the  Mississippi  River  Railroad  Company  and  to  issue  the 
bonds  of  which  those  in  suit  are  a  part. 

But  it  is  contended  that  if  the  act  creating  the  board 
was  void,  and  the  commissioners  were  not  officers  dejure, 
they  were  nevertheless  officers  de  facto,  and  that  the  acts 
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of  the  board  as  a  de  facto  court  are  binding  upon  the 
county.  This  contention  is  met  by  the  fact  that  there 
can  be  no  officer,  either  de  jure  or  de  facto,  if  there  be  no 
office  to  fill.  As  the  act  attempting  to  create  the  office 
of  commissioner  never  became  a  law,  the  office  never 
came  into  existence.  Some  persons  pretended  that  they 
held  the  office,  but  the  law  never  recognized  their  pre- 
tensions, nor  did  the  Supreme  Court  of  the  State.  When- 
ever such  pretensions  were  considered  in  that  court,  they 
were  declared  to  be  without  any  legal  foundation,  and 
the  commissioners  were  held  to  be  usurpers. 

The  doctrine  which  gives  validity  to  acts  of  officers  de 
facto,  whatever  defects  there  may  be  in  the  legality  of 
their  appointment  or  election,  is  founded  upon  consider- 
ations of  policy  and  necessity,  for  the  protection  of  the 
public  and  individuals  whose  interests  may  be  affected 
thereby.  Offices  are  created  for  the  benefit  of  the  public, 
and  private  parties  are  not  permitted  to  inquire  into  the 
title  of  persons  clothed  with  the  evidence  of  such  offices 
and  in  apparent  possession  of  their  powers  and  functions. 
For  the  good  order  and  peace  of  society  their  authority 
is  to  be  respected  and  obeyed  until  in  some  regular  mode 
prescribed  by  law  their  title  is  investigated  and  deter- 
mined. It  is  manifest  that  endless  confusion  would  re- 
sult if  in  every  proceeding  before  such  officers  their  title 
could  be  called  in  question.  But  the  idea  of  an  officer 
implies  the  existence  of  an  office  which  he  holds.  It  would 
be  a  misapplication  of  terms  to  call  one  an  officer  who 
holds  no  office,  and  a  public  office  can  exist  only  by  force 
of  law.  This  seems  to  us  so  obvious  that  we  should  hard- 
ly feel  called  upon  to  consider  any  adverse  opinion  on 
the  subject  but  for  the  earnest  contention  of  the  plain- 
tiff's counsel  that  such  existence  is  not  essential,  and  that 
it  is  sufficient  if  the  office  be  provided  for  by  any  legisla- 
tive enactment,  however  invalid.  Their  position  is,  that 
a  legislative  act,  though  unconstitutional,  m***»^4er,ms 
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create  an  office,  and  nothing  further  than  its  apparent 
existence  is  necessary  to  give  validity  to  the  acts  of  its 
assumed  incumbent.  That  position,  although  not  stated 
in  this  broad  form,  amounts  to  nothing  else.  It  is  diffi- 
cult to  meet  it  by  any  argument  beyond  this  statement. 
An  unconstitutional  act  is  not  a  law;  it  confers  no  rights; 
it  imposes  no  duties;  it  affords  no  protection;  it  creates 
no  office;  it  is,  in  legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed. 

In  Hildreth  v.  Mclntire,  1  J.  J.  Marshall,  206,  we  have 
a  decision  from  the  Court  of  Appeals  of  Kentucky  which 
well  illustrates  this  doctrine.  The  legislature  of  that 
State  attempted  to  abolish  the  Court  of  Appeals  estab- 
lished by  her  constitution,  and  create  in  its  stead  a  new 
court.  Members  of  the  new  court  were  appointed  and 
undertook  to  exercise  judicial  functions.  They  dismissed 
an  appeal  because  the  record  was  not  filed  with  the  per- 
son acting  as  their  clerk.  A  certificate  of  the  dismissal 
signed  by  him  was  received  by  the  lower  court,  and  en- 
tered of  record,  and  execution  to  carry  into  effect  the  orig- 
inal decree  was  ordered  to  issue.  To  reverse  this  order 
an  appeal  was  taken  to  the  constitutional  Court  of  Ap- 
peals. The  question  was  whether  the  court  below  erred 
in  obeying  the  mandate  of  the  members  of  the  new  court, 
and  its  solution  depended  upon  another,  whether  they 
were  judges  of  the  Court  of  Appeals  and  the  person  act- 
ing as  their  clerk  was  its  clerk.  The  court  said  :  "Al- 
though they  assumed  the  functions  of  judges  and  clerk, 
and  attempted  to  act  as  such,  their  acts  in  that  character 
are  totally  null  and  void  unless  they  had  been  regularly 
appointed  under,  and  according  to,  the  constitution.  A 
de  facto  Court  of  Appeals  cannot  exist  under  a  written 
constitution  which  ordains  one  Supreme  Court,  and  de- 
fines the  qualification  and  duties  of  its  judges,  and  pre- 
scribes the  mode  of  appointing  them.  There  cannot  l>e 
more  than  one  Court  of  Appeals  in  Kentucky  as  long  MS 


15 

the  constitution  shall  exist,  and  that  must  necessarily  be 
a  court  'dejure.'  When  the  government  is  entirely  revo- 
lutionized, and  all  its  departments  usurped  by  force  or 
the  voice  of  a  majority,  then  prudence  recommends  and 
necessity  enforces  obedience  to  the  authority  of  those  who 
may  act  as  the  public  functionaries,  and  in  such  a  case 
the  acts  of  a  de  facto  executive,  a  de  facto  judiciary,  and  a 
de  facto  legislature  must  be  recognized  as  valid.  But 
this  is  required  by  political  necessity.  There  is  no  gov- 
ernment in  action  except  the  government  de  facto,  because 
all  the  attributes  of  sovereignty  have,  by  usurpation, 
been  transferred  from  those  who  had  been  legally  invested 
with  them,  to  others  who,  sustained  by  a  power  above 
the  forms  of  law,  claim  to  act,  and  do  act,  in  their  stead. 
But  when  the  constitution  or  form  of  government  re- 
mains unaltered  and  supreme,  there  can  be  no  de  facto 
department  or  de  facto  office.  The  acts  of  the  incumbents 
of  such  departments  or  office  cannot  be  enforced  comform- 
ably  to  the  constitution,  and  can  be  regarded  as  valid 
only  when  the  government  is  overturned.  "When  there 
is  a  constitutional  executive  and  legislature,  there  can- 
not be  any  other  than  a  constitutional  judiciary.  With- 
out a  total  revolution  there  can  be  no  such  political  sole- 
cism in  Kentucky  as  a  'de  facto'  Court  of  Appeals.  There 
can  be  no  such  court  whilst  the  constitution  has  life  and 
power.  There  has  been  none  such.  There  might  be  un- 
der our  constitution,  as  there  have  been,  '  de  facto'  offi- 
cers. But  there  never  was  and  never  can  be,  under  the 
present  constitution,  a  'de  facto  office.'  And  the  court 
held  that  the  gentlemen  who  acted  as  judges  of  the  leg- 
islative tribunal  were  not  incumbents  of  dejure  or  de  facto 
offices,  nor  were  they  de  facto  officers  of  dejure  offices,  and 
the  order  below  was  reversed. 

In  some  respects  the  case  at  bar  resembles  this  one 
from  Kentucky.  Under  the  Constitution  of  Tennessee 
there  was  but  one  county  court.  That  was  composed  of 
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the  justices  of  the  county  elected  in  their  respective  dis- 
tricts. The  commissioners  appointed  under  the  act  of 
March  9,  1867,  by  the  governor  were  not  such  justices, 
and  could  not  hold  such  court,  any  more  than  the  legis- 
lative tribunal  of  Kentucky  could  hold  the  Court  of  Ap- 
peals of  that  State.  In  Shelby  County  v.  Butterworth,  from 
the  opinion  in  which  we  have  already  quoted,  Chief  Jus- 
tice Nicholson,  speaking  of  the  claim  that  Barbour  Lewis, 
the  President  of  the  Board  of  County  Commissioners,  was 
a  de  facto  officer,  after  referring  to  the  decisions  of  the 
Supreme  Court  of  the  State  holding  that  the  board  of 
commissioners  was  an  illegal  and  unconstitutional  body, 
said  :  "This  left  the  organization  of  the  county  court  in 
its  former  integrity,  with  its  officers  entitled  to  their  offi- 
ces and  creating  no  vacancy  to  be  filled  by  the  illegal 
action  under  the  act  of  1867.  It  follows  that  Barbour 
Lewis  could  not  be  a  de  facto  officer,  as  there  was  no  legal 
board  of  which  he  could  be  president,  and  as  there  was 
no  vacancy  in  the  legal  organization.  The  warrants  is- 
sued by  him  show  the  character  in  which  he  was  acting, 
and  repel  the  presumption  that  he  was  a  de  facto  officer. 
He  could  be  under  the  circumstances,  as  we  can  judicially 
know  from  the  law  and  the  pleadings  in  the  case,  noth- 
ing but  an  usurper.  There  must  be  a  legal  office  in  ex- 
istence, which  is  being  improperly  held,  to  give  to  the 
acts  of  such  incumbent  the  validity  of  an  officer  de  facto. 
Numerous  cases  are  cited  in  which  expressions  are 
used  which,  read  apart  from  the  facts  of  the  cases,  seem- 
ingly give  support  to  the  position  of  counsel.  But,  when 
read  in  connection  with  the  facts,  they  will  be  seen  to  ap- 
ply only  to  the  invalidity,  irregularity,  or  unconstitution- 
ality  of  the  mode  by  which  the  party  was  appointed  or 
elected  to  a  legally  existing  office.  None  of  them  sanc- 
tions the  doctrine  that  there  can  be  a  de  facto  office  under 
a  constitutional  government,  and  that  the  acts  of  the  in- 
cumbent are  entitled  to  consideration  as  valid  acts  of  a 
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de  facto  officer.  Where  an  office  exists  under  the  law,  it 
matters  not  how  the  appointment  of  the  incumbent  is 
made,  so  far  as  the  validity  of  his  acts  are  concerned.  It 
is  enough  that  he  is  clothed  with  the  insignia  of  the 
office,  and  exercises  its  powers  and  functions.  As  said 
by  Mr.  Justice  Manning,  of  the  Supreme  Court  of  Michi- 
gan, in  Carleton  v.  The  People  (10  Mich.  259),  "where  there 
is  no  office  there  can  be  no  officer  de  facto,  for  the  reason 
that  there  can  be  none  dejure.  The  county  office  existed 
by  virtue  of  the  constitution  the  moment  the  new  county 
was  organized.  No  act  of  legislation  was  necessary  for 
that  purpose.  And  all  that  is  required  when  there  is  an 
office  to  make  an  officer  de  facto,  is  that  the  individual 
claiming  the  office  is  in  possession  of  it,  performing  its 
duties,  and  claiming  to  be  such  officer  under  color  of  an 
election  or  appointment,  as  the  case  may  be.  It  is  not 
necessary  that  his  election  or  appointment  be  valid,  for 
that  would  make  him  an  officer  dejure.  The  official  acts 
of  such  persons  are  recognized  as  valid  on  grounds  of  pub- 
lic policy,  and  for  the  protection  of  those  having  official 
business  to  transact." 

The  case  of  The  State  v.  Carroll  (38  Conn.  449),  decided 
by  the  Supreme  Court  of  Connecticut,  upon  which  special 
reliance  is  placed  by  counsel,  and  which  is  mentioned 
with  strong  commendation  as  a  landmark  of  the  law,  in 
no  way  militates  against  the  doctrine  we  have  declared, 
but  is  in  harmony  with  it.  That  case  was  this:  The  con- 
stitution of  Connecticut  provided  that  all  judges  should 
be  elected  by  its  general  assembly.  An  act  of  the  legis- 
lature authorized  the  clerk  of  a  city  court,  in  case  of  the 
sickness  or  absence  of  its  judge,  to  appoint  a  justice  of  the 
peace  to  hold  the  court  during  his  temporary  sickness  or 
absence:  A  justice  of  the  peace  having  thus  been  called  in 
and  having  acted,  a  question  arose  whether  the  judg- 
ments rendered  by  him  were  valid.  The  court  held  that 
whether  the  law  was  constitutional  or  not,  he  was  an  of- 


is 

ficer  de  facto,  and,  as  such,  his  acts  were  valid.  The 
opinion  of  Chief  Justice  Butler  is  an  elaborate  and  ad- 
mirable statement  of  the  law,  with  a  review  of  the  English 
and  American  cases,  on  the  validity  of  the  acts  of  de  facto 
officers,  however  illegal  the  mode  of  their  appointment. 
It  criticizes  the  language  of  some  cases  that  the  officer 
must  act  under  color  of  authority  conferred  by  a  person 
having  power,  or  prima  facie  power,  to  appoint  or  elect  in 
the  particular  case;  and  it  thus  defines  an  officer  de  facto  : 

"An  officer  de  facto  is  one  whose  acts,  though  not  those 
of  a  lawful  officer,  the  law,  upon  principles  of  policy  and 
justice,  will  hold  valid,  so  far  as  they  involve  the  interests 
of  the  public  and  third  persons,  where  the  duties  of  the 
office  are  exercised : 

"First.  Without  a  known  appointment  or  election,  but 
under  such  circumstances  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people,  without  inquiry,  to 
submit  to  or  invoke  his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be. 

"Second.  Under  color  of  a  known  and  valid  appoint- 
ment or  election,  but  where  the  officer  had  failed  to  con- 
form to  some  precedent,  requirement,  or  condition,  as  to 
take  an  oath,  give  a  bond,  or  the  like. 

"Third.  Under  color  of  a  known  election  or  appoint- 
ment, void  because  the  officer  was  not  eligible,  or  because 
there  was  a  want  of  power  in  the  electing  or  appointing 
body,  or  by  reason  of  some  defect  or  irregularity  in  its 
exercise,  such  ineligibility,  want  of  power,  or  defect  being 
unknown  to  the  public. 

"Fourth.  Under  color  of  an  election  or  an  appoint- 
ment by  or  pursuant  to  a  public,  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such." 

Of  the  great  number  of  cases  cited  by  the  Chief  Justice 
none  recognizes  such  a  thing  as  a  de  facto  office,  or  speaks 
of  a  person  as  a  de  facto  officer,  except  when  he  is  the  in- 
cumbent of  a  de  jure  office.  The  fourth  head  refers  not 
to  the  unconstitutionally  of  the  act  creating  the  office,  but 
to  the  unconstitutionality  of  the  act  by  which  the  officer 
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is  appointed  to  an  office  legally  existing.  That  such  was 
the  meaning  of  the  Chief  Justice  is  apparent  from  the 
cases  cited  by  him  in  support  of  the  last  position,  to  some 
of  which  reference  will  be  made.  One  of  them,  Taylor  v. 
Skriue  (3  Brevard,  516),  arose  in  South  Carolina  in  1815. 
By  an  act  of  that  State  of  1799,  the  governor  was  author- 
ized to  appoint  and  commission  some  fit  and  proper  per- 
son to  sit  as  judge  in  case  any  of  the  judges  on  the  circuit 
should  happen  to  be  sick,  or  become  unable  to  hold  the 
court  in  his  circuit.  A  presiding  judge  of  the  court  was 
thus  appointed  by  the  governor.  Subsequently  the  act 
was  declared  to  be  unconstitutional,  and  the  question 
arose  whether  the  acts  of  the  judge  were  necessarily  void. 
It  was  held  that  he  was  a  judge  de  facto  and  acting  under 
color  of  legal  authority,  and  that  as  such  his  acts  were 
valid.  Here  the  judge  was  appointed  to  fill  an  existing 
office,  the  duties  of  which  the  legal  incumbent  was  tem- 
porarily incapable  of  discharging.  Another  case  is  CocJce 
v.  Hakey,  in  16  Peters,  71.  It  there  appeared  that,  by  the 
constitution  of  Mississippi,  the  judges  and  clerks  of  pro- 
bate were  elected  by  the  people.  The  legislature  pro- 
vided by  law  that,  in  case  of  the  disability  of  the  clerk, 
the  court  might  appoint  one.  An  elected  clerk  having 
left  the  State  for  an  indefinite  period,  the  judge  appointed 
another  to  serve  during  his  absence.  The  law  authoriz- 
ing the  appointment  was  declared  unconstitutional,  but 
the  acts  of  the  clerk  were  deemed  valid  as  those  of  an 
officer  de  facto.  Here  the  office  was  an  existing  one 
created  by  law. 

To  Carleton  v.  The  People  (10  Mich.  250),  we  have  al- 
ready referred.  By  the  constitution  of  Michigan  the 
laws  of  the  legislature  took  effect  ninety  days  after  their 
passage.  The  legislature  on  the  4th  of  February,  passed 
an  act  creating  a  new  county,  and  authorized  the  election 
of  county  officers  in  April  following.  The  officers  were 
elected  within  the  ninety  days,  that  is,  before  the  act  took 
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effect,  and  they  subsequently  acted  as  such  officers.  The 
validity  of  their  acts  was  questioned  on  the  ground  that 
there  was  at  the  time  no  law  that  authorized  the  election, 
but  the  offices  were  existing  by  the  constitution,  and  as 
they  subsequently  entered  upon  the  duties  of  those  offi- 
ces, it  was  held  that  they  were  officers  de  facto. 

In  Clarke  v.  Commonwealth,  from  the  Supreme  Court  of 
Pennsylvania  (29  Pa.  State  Reports,  129),  the  question 
related  only  to  the  title  of  the  officer.  The  constitution 
of  that  State  provided  for  a  division  of  the  State  into 
judicial  districts,  and  for  the  election  of  the  presiding 
judge  of  the  county  court  for  each  district  by  the  people 
thereof.  The  legislature  passed  a  law  transferring  a 
county  from  one  judicial  district  to  another  during  the 
term  for  which  the  judge  of  the  district  had  been  elected, 
and  whilst  presiding  judge  of  the  district  to  which  the 
county  was  thus  transferred  he  held  court,  at  which  a 
prisoner  was  convicted  of  murder.  It  was  contended  that 
the  act  of  the  legislature  was  equivalent  to  an  appoint- 
ment of  a  judge  for  that  county,  and,  therefore,  uncon- 
stitutional. The  Supreme  Court  held  that,  admitting 
the  law  to  be  unconstitutional,  the  judge  was  an  officer 
de  facto,  and  that  the  prisoner  could  not  be  heard  to 
deny  it.  Here  also,  the  office  was  one  created  by  law, 
and  the  only  question  was  as  to  the  constitutionality  of 
the  law,  authorizing  the  judge  to  exercise  it. 

It  is  evident,  from  a  consideration  of  these  cases,  that 
the  learned  Chief  Justice,  in  State  v.  Carroll,  had  reference, 
in  his  fourth  sub-division,  as  we  have  said,  to  the  uncon- 
stitutionality  of  acts  appointing  the  officer,  not  of  acts 
creating  the  office.  Other  cases  cited  by  counsel  will 
show  a  similar  view. 

In  Brown  v.  O'Connor  (36  Conn.  432),  the  constitution 
of  the  State  provided  that  the  judges  of  the  courts  should 
be  appointed  by  the  general  assembly.  An  act  of  the 
legislature  established  a  police  court  in  the  city  of  Hart- 
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ford,  and  provided  for  the  appointment  of  judges  of  the 
court  by  the  common  council.  It  was  held  that  the 
judge  could  be  appointed  only  by  the  general  assembly, 
and  to  that  extent  the  act  was  unconstitutional.  There 
was  no  question  as  to  the  validity  of  the  act,  so  far  as  it 
established  a  police  court,  and  the  appointee  of  the  com- 
mon council  was  held  to  be  a  judge  de  facto. 

The  case  of  Blackburn  v.  The  State  (3  Head,  689),  only 
goes  to  show  that  the  illegality  of  an  appointment  to  a 
judicial  office  does  not  affect  the  validity  of  the  acts  of  the 
judge.  The  constitution  of  Tennessee  requires  a  judge 
to  be  thirty  years  of  age.  A  judge  under  that  age  having 
been  appointed,  it  was  held  that  he  could  be  removed  by 
a  proper  proceeding,  but  until  that  was  done  his  acts  were 
binding. 

In  Fowler  v.  Beebe  (9  Mass.  231),  the  legislature  passed 
an  act  erecting  the  county  of  Hampden,  and  provided 
that  the  law  should  take  effect  from  the  first  of  August 
next  ensuing.  Before  that  date  the  governor,  with  the 
advice  and  consent  of  the  then  council,  commissioned  a 
person  as  sheriff  of  the  county.  There  was  no  such  office 
at  the  time  his  commission  was  issued,  but  when  the  law 
went  into  effect  he  acted  under  his  commission.  It  was 
only  the  case  of  a  premature  appointment ;  and  it  was 
held  that  he  was  an  officer  de  facto,  and  that  the  legality 
of  his  commission  could  not  be  collaterally  questioned. 

None  of  the  cases  cited  militates  against  the  doctrine 
that  for  the  existence  of  a  de  facto  officer  there  must  be 
an  office  de  jure,  although  there  may  be  loose  expressions 
in  some  of  the  opinions,  not  called  for  by  the  facts,  seem- 
ingly against  this  view.  Where  no  office  legally  exists, 
the  pretended  officer  is  merely  an  usurper,  to  whose  acts 
no  validity  can  be  attached  ;  and  such,  in  our  judgment, 
was  the  position  of  the  commissioners  of  Shelby  County 
who  undertook  to  act  as  the  county  court,  which  could  be 
constitutionally  held  only  by  justices  of  the  peace.  Their 
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right  to  discharge  the  duties  of  justices  of  the  peace  was 
never  recognized  by  the  justices,  but  from  the  outset  was 
resisted  by  legal  proceedings,  which  terminated  in  an  ad- 
judication that  they  were  usurpers,  clothed  with  no 
authority  or  official  function. 

It  remains  to  consider  whether  the  action  of  the  com- 
missioners in  subscribing  for  stock  of  the  Mississippi  River 
Railroad  Company  and  issuing  the  bonds,  of  which  those 
in  suit  are  a  part,  being  originally  invalid,  was  afterwards 
ratified  by  the  county.  The  county  court,  consisting 
of  the  justices  of  the  peace,  elected  in  their  respective 
districts,  alone  had  power  to  make  a  subscription  and 
issue  bonds.  The  sixth  section  of  the  act  of  February  25, 
1867,  to  which  the  bonds  on  their  face  refer,  provides  : 
"That  the  county  court  of  any  county  through  which  the 
line  of  the  Mississippi  River  Railroad  is  proposed  to  run, 
a  majority  of  the  justices  in  commission  at  the  time  con- 
curring, may  make  a  corporate  or  county  subscription  to 
the  capital  stock  of  said  railroad  company,  of  an  amount 
not  exceeding  two-thirds  the  estimated  cost  of  grading 
the  road-bed  through  the  county  and  preparing  the  same 
for  the  iron  rails ;  the  said  cost  to  be  verified  by  the  sworn 
statement  of  the  president  or  chief  engineer  of  said  com- 
pany. And  after  such  subscription  shall  have  been  en- 
tered upon  the  books  of  the  railroad  company,  either  by 
the  chairman  of  the  county  court,  or  by  any  other  mem- 
ber of  the  court  appointed  therefor,  the  court  shall  pro- 
ceed, without  further  reference  or  delay,  to  levy  an 
assessment  on  all  the  taxable  property  within  the  county 
sufficient  to  pay  said  subscription ;  and  the  same  shall  be 
payable  in  three  equal  annual  installments,  commencing 
with  the  fiscal  [year  in  which  said  subscription  shall  be 
made.  And  it  shall  be  lawful  for  county  courts  making 
subscriptions  as  herein  provided,  to  issue  short  bonds  to 
the  railroad  company,  in  anticipation  of  the  collection  of 
the  annual  levies,  if  thereby  construction  of  the  work  may 
be  facilitated."  (Statutes  1867,  chap.  48,  section  6.) 
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On  the  5th  of  the  following  November  the  legislature 
passed  an  act  declaring  "  that  the  subscription  author- 
ized in  said  sixth  section  to  be  made  to  the  capital  stock 
of  the  Mississippi  River  Railroad  Company,  by  the  coun- 
ties along  the  line  of  said  railroad,  may  be  made  at  any 
monthly  term  of  the  county  courts  of  said  counties,  or  at 
any  special  term  of  said  courts :  Provided,  that  a  major- 
ity of  all  the  justices  in  commission  in  the  counties  re- 
spectively shall  be  present  when  any  such  subscription 
is  made;  and  provided  further,  that  a  majority  of  those 
present  shall  concur  therein."  (Statutes  1867,  chap.  6, 
sec.  1.) 

Neither  of  these  acts,  as  counsel  observe,  recognizes  or 
in  any  way  refers  to  the  county  commissioners,  though 
the  last  act  was  passed  eight  months  after  the  act  creat- 
ing the  board  of  commissioners  for  Shelby  County.  Both 
provide  that  the  subscription  may  be  made  by  the  coun- 
ty court,  but  upon  the  condition  that  a  majority  of  all 
the  justices  in  commission  shall  be  present  and  a  major- 
ity of  those  present  shall  concur  therein. 

The  county  court  met  on  the  15th  of  November,  1869, 
for  the  first  time  after  the  passage  of  the  act  of  March  9, 
1867,  and  assumed  its  legitimate  functions  as  the  govern- 
ing agency  of  the  county.  On  the  llth  of  April,  1870,  it 
again  met  and  established  the  rate  of  taxation  for  the 
Mississippi  River  Railroad  bonds  at  twenty  cents  on  each 
one  hundred  dollars'  worth  of  taxable  property.  At  its 
meeting  on  the  16th  of  that  month  it  ordered  that  the 
tax  for  those  bonds  should  be  ten  cents  on  each  one  hun- 
dred dollars'  worth  of  property.  At  the  meeting  on  the 
llth  there  were  twenty-two  justices  of  the  peace  present, 
of  whom  eighteen  voted  for  the  tax  levy,  and  on  the  16th 
only  twelve  justices  were  present.  There  were  in  the 
county  at  that  time  forty-five  justices  in  commission. 
There  were  no  other  meetings  of  the  county  court  until 
after  May  5,  1870,  on  which  day  the  new  constitution  of 
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Tennessee  went  into  effect,  which  declares  that,  "  The 
credit  of  no  county,  city,  or  town  shall  be  given  or  loaned 
to  or  in  aid  of  any  person,  company,  association  or  cor- 
poration, except  upon  an  election  to  be  first  held  by  the 
qualified  voters  of  such  county,  city,  or  town,  and  the  as- 
sent of  three-fourths  of  the  votes  cast  at  said  election. 
Nor  shall  any  county,  city,  or  town  become  a  stockholder 
with  others  in  any  company,  association  or  corporation, 
except  upon  a  like  election  and  the  assent  of  a  like  ma- 
jority." 

By  this  provision  of  the  constitution  the  county  court, 
as  thus  seen,  was  shorn  of  any  power  to  order  a  subscrip- 
tion to  stock  of  any  railroad  company  without  the  previ- 
ous assent  of  three-fourths  of  the  voters  of  the  county 
cast  at  an  election  held  by  its  qualified  voters,  and,  of 
course,  it  could  not  afterwards,  without  such  assent,  give 
validity  to  a  subscription  previously  made  by  the  com- 
missioners. It  could  not  ratify  the  acts  of  an  unau- 
thorized body.  To  ratify  is  to  give  validity  to  the  act 
of  another,  and  implies  that  the  person  or  body  ratifying 
has  at  the  time  power  to  do  the  act  ratified.  As  we  said 
in  Marsh  v.  Fulton  County,  where  it  was  contended,  as  in 
this  case,  that  certain  bonds  of  that  county,  issued  with- 
out authority,  were  ratified  by  various  acts  of  its  super- 
visors, "  a  ratification  is,  in  its  effect  upon  the  act  of  an 
agent,  equivalent  to  the  possession  by  him  of  a  previous 
authority.  It  operates  upon  the  act  ratified  in  the  same 
manner  as  though  the  authority  of  the  agent  to  do  the  act 
existed  originally.  It  follows  that  a  ratification  can  only 
be  made  when  the  party  ratifying  possesses  the  power  to 
perform  the  act  ratified.  The  supervisors  possessed  no  au- 
thority to  make  the  subscription  or  issue  the  bonds  in  the 
first  instance  without  the  previous  sanction  of  the  quali- 
fied voters  of  the  county.  The  supervisors  in  that  par- 
ticular were  the  mere  agents  of  the  county.  The}7  could 
not,  therefore,  ratify  a  subscription  without  a  vote  of  the 
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county,  because  they  could  not  make  a  subscription  in 
the  first  instance  without  such  authorization.  It  would  be 
absurd  to  say  that  they  could  without  such  vote,  by  sim- 
ple expressions  of  approval,  or  in  some  other  indirect 
way,  give  validity  to  acts,  when  they  were  directly  in 
terms  prohibited  by  statute  from  doing  those  acts  until 
after  such  vote  was  had.  That  would  be  equivalent  to 
saying  that  an  agent,  not  having  the  power  to  do  a  par- 
ticular act  for  his  principal,  could  give  validity  to  such 
act  by  its  indirect  recognition."  (10  Wallace,  676,  684. 
See  also  County  of  Davies  v.  Dickinson,  117  U.  S.;  Mc- 
Cracken  v.  City  of  San  Francisco,  16  CaL,  591,  623.) 

No  election  was  held  by  the  voters  of  Shelby  County 
with  reference  to  the  subscription  for  stock  of  the  Missis- 
sippi River  Railroad  Company  after  the  new  constitution 
went  into  effect.  No  subsequent  proceedings,  resolutions, 
or  expressions  of  approval  of  the  county  court  with  refer- 
ence to  the  subscription  made  by  the  county  commis- 
sioners, or  to  the  bonds  issued  by  them,  could  supercede 
the  necessity  of  such  an  election.  Without  this  sanction 
the  county  court  could,  in  no  manner,  ratify  the  unau- 
thorized act,  nor  could  it  accomplish  that  result  by  acts 
which  would  estop  it  from  asserting  that  no  such  election 
was  had.  The  requirement  of  the  law  could  not,  in  this 
indirect  way,  be  evaded. 

The  case  of  Aspinwall  v.  Commissioners  of  Davis  County 
(22  Howard,  365),  is  directly  in  point  on  this  subject. 
There  the  charter  of  the  Ohio  and  Mississippi  Railroad 
Company,  created  by  the  legislature  of  Indiana  in  1848, 
as  amended  in  1849,  authorized  the  commissioners  of  a 
county,  through  which  the  road  passed,  to  subscribe  for 
stock  and  issue  bonds,  provided  a  majority  of  the  quali- 
fied voters  of  the  county  voted  on  the  first  of  March, 
1849,  that  this  should  be  done.  The  election  was  held 
on  that  day,  and  a  majority  of  the  voters  voted  that  a 
subscription  should  be  made.  In  September,  1852,  the 
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board  of  commissioners,  pursuant  to  the  acts  and  election, 
subscribed  for  600  shares  of  the  stock  of  the  railroad  com- 
pany, amounting  to  thirty  thousand  dollars,  and  in  pay- 
ment of  it  issued  thirty  bonds  of  one  thousand  dollars 
each,  signed  and  sealed  by  the  president  of  the  board 
and  attested  by  the  auditor  of  the  county,  and  delivered 
the  same  to  the  company.  These  bonds  drew  interest 
at  the  rate  of  six  per  cent,  per  annum,  for  which  coupons 
were  attached.  The  plaintiffs  became  the  holders  of 
sixty  of  these  coupons,  and  upon  them  the  suit  was 
brought  against  the  commissioners  of  the  county.  After 
the  subscription  was  voted,  but  before  it  was  made  or  the 
bonds  issued,  the  new  constitution  of  Indiana  went  into 
effect,  which  contained  the  following  provision :  "  No 
county  shall  subscribe  for  stock  in  any  incorporated  com- 
pany unless  the  same  be  paid  for  at  the  time  of  such  sub- 
scription, nor  shall  any  county  loan  its  credit  to  any 
incorporated  company,  nor  borrow  money  for  the  pur- 
pose of  taking  stock  in  any  such  company."  (Art.  10, 
section  6.)  This  provision  was  set  up  against  the  validity 
of  the  bonds  and  coupons;  and  the  question  arose 
whether  under  the  charter  of  the  company  and  its 
amendment,  the  right  to  the  county  subscription  became 
so  vested  in  the  company  as  to  exclude  the  operation  of 
the  new  constitution.  The  court  held  that  the  provis- 
ions of  the  charter  authorizing  the  commissioners  to  sub- 
scribe conferred  a  power  upon  a  public  corporation,  which 
could  be  modified,,  changed,  enlarged,  or  restrained  by 
the  legislature ;  that  by  voting  for  the  subscription  no 
contract  was  created  which  prevented  the  application  of 
the  new  constitution  ;  that  the  mere  vote  to  subscribe  did 
not  of  itself  form  a  contract  with  the  company  within  the 
protection  of  the  Federal  Constitution  ;  that  until  the  sub- 
scription was  actually  made  no  contract  was  executed ; 
and  that  the  bonds,  being  issued  in  violation  of  the  new 
constitution  of  the  State,  were  void.  That  constitution 


27 

withdrew  from  the  county  commissioners  all  authority  to 
make  a  subscription  for  the  stock  of  an  incorporated  com- 
pany, except  in  the  manner  and  under  the  circumstances 
prescribed  by  that  instrument,  even  though  a  vote  for 
such  subscription  had  been  previously  had,  and  a  ma- 
jority of  the  voters  had  voted  for  it.  The  doctrine  of  this 
case  was  reaffirmed  in  Wadsworth  v.  Supervisors,  102  U. 
S.  534. 

It  follows  that  no  ratification  of  the  subscription  to  the 
Mississippi  River  Railroad  Company,  or  of  the  bonds  is- 
sued for  its  payment,  could  be  made  by  the  county  court 
subsequently  to  the  new  constitution  of  Tennessee,  with- 
out the  previous  assent  of  three-fourths  of  the  voters  of 
the  county,  which  has  never  been  given. 

The  question  recurs  whether  any  ratification  can  be 
inferred  from  the  action  of  the  county  court  on  the  llth 
and  16th  of  April,  1870,  which  was  had  before  that  con- 
stitution took  effect.  At  the  meeting  of  the  court  on  those 
days  a  rate  of  tax  was  established  to  be  levied  for  the  pay- 
ment of  the  bonds,  but  it  appears  from  its  records  that  on 
both  days  less  than  a  majority  of  the  justices  of  the  county 
were  present ;  and  the  county  court  under  those  circum- 
stances could  not  even  directly  have  authorized  the  sub- 
scription. The  levy  of  a  tax  for  the  payment  of  the 
bonds,  when  a  less  number  of  justices  were  present  than 
would  have  been  necessary  to  order  a  subscription,  could 
not  operate  as  a  ratification  of  a  void  subscription. 

It  is  unnecessary  to  pursue  this  subject  further.  We 
are  satisfied  that  none  of  the  positions  taken  by  the  plain- 
tiff can  be  sustained.  The  original  invalidity  of  the  acts 
of  the  commissioners  has  never  been  subsequently  cured. 
It  may  be,  as  alleged,  that  the  stock  of  the  railroad  com- 
pany, for  which  they  subscribed,  is  still  held  by  the 
county.  If  so,  the  county  may,  by  proper  proceedings, 
be  required  to  surrender  it  to  the  company,  or  to.  pay  its 
value ;  for,  independently  of  all  restrictions  upon  muni- 
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cipal  corporations,  there  is  a  rule  of  justice  that  must  con- 
trol them  as  it  controls  individuals.  If  they  obtain  the 
property  of  others  without  right,  they  must  return  it  to 
the  true  owners,  or  pay  for  its  value.  But  questions  of 
that  nature  do  not  arise  in  this  case.  Here  it  is  simply 
a  question  as  to  the  validity  of  the  bonds  in  suit,  and  as 
that  cannot  be  sustained,  the  judgment  below  must  be 

Affirmed ;  and  it  is  so  ordered. 
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'STIVB 


THE  several  cases  which  have  been  before  this  court  in  relation  to  the 
liability  of  the  city  of  San  Francisco  to  the  parties  who  bid  off  the 
city  slip  property  at  the  attempted  sale  by  the  city  authorities  in 
December,  1853,  under  an  alleged  ordinance,  designated  as  Ordinance 
No.  481,  commented  upon,  and  held  to  have  decided  and  settled  the 
following  points: 

First — That  the  ordinance,  so  called,  was  never  passed,  and  was,  there- 
fore, a  nullity. 

Second — That  the  sale  made  in  pursuance  of  it  was,  therefore,  invalid 
and  passed  no  title  to  the  bidders. 

Third — That  the  bidders  were  entitled  to  recover  back  from  the  city  the 
purchase  money  paid  by  them,  and  received  and  appropriated  by  the 
city  authorities. 

Fourth — That  they  were  not  precluded  from  a  recovery  either :  1st,  by 
reason  of  any  want  of  privity  between  themselves  and  the  city ;  or 
2d,  by  the  alleged  subsequent  adoption  by  the  city  authorities  of  the 
ordinance  directing  the  sale;  or  3d,  by  reason  of  a  subsequent  alleged 
ratification  of  the  sale  by  an  appropriation  of  the  proceeds ;  or  4th, 
by  the  clause  in  the  city  charter  restraining  the  corporation  from 
contracting  liabilities  beyond  the  sum  of  f 50,000 ;  or  5th,  by  the  act 
of  the  legislature  of  1858,  authorizing  the  city  treasurer  to  execute 
deeds  to  the  purchasers  on  certain  conditions. 

OPINION 

OF  THE 

SUPREME  COURT  OF  CALIFORNIA 

IN 

Pimental  vs.  City  of  San  Francisco, 

DELIVEEED   BY 

JUSTICE 

At  January  Term,  1863* 


This  is  an  action  to  recover  the  sum  of  $7,900  alleged 
to  have  been  received  from  the  plaintiff  by  the  city  of 
San  Francisco  upon  an  alleged  sale  of  a  parcel  of  certain 
property,  known  as  the  city  slip  property,  situated  within 
the  limits  of  the  said  city — $1,975  on  the  twenty-seventh 

*  Eeported  in  21  California,  351. 


of  December,  1853,  $3,950  on  the  twenty -seventh  of  Feb- 
ruary, 1854,  and  $1,975  on  the  twenty -seventh  of  April, 
1854.  The  complaint  was  filed  on  the  twenty-first  of 
April,  1856,  and  the  summons  was  issued  on  the  twenty- 
fourth  of  December,  1860.  The  facts  of  the  case  are 
sufficiently  stated  in  the  opinion  of  the  court.  A  more 
detailed  statement  of  the  facts  relating  to  said  alleged 
sale  are  found  in  the  report  of  the  case  of  McCrackcn  v. 
The  City  of  San  Francisco,  (16  Cal.  591,)  and  in  the  report 
of  the  case  of  Grogan  v.  The  City  of  San  Francisco,  (18  Id. 
590.) 

In  the  present  case  the  plaintiff  had  judgment,  and  the 
defendant  appeals. 

0.  L.  Shafter,  for  appellant. 

W.  H.  Patterson,  for  respondents. 

FIELD,  C.  J.,  delivered  the  opinion  of  the  Court — COPE, 
J.  and  NORTON,  J.  concurring. 

This  is  one  of  the  numerous  cases  which  have  grown 
out  of  the  attempted  sale  by  the  authorities  of  the  city 
of  San  Francisco,  in  December,  1853,  of  the  property 
known  as  the  city  slip  property.  The  general  facts  in 
all  of  them  upon  which  the  liability  of  the  city  is  asserted 
lie  within  a  narrow  compass;  but  the  defences  interposed 
have  varied  with  the  different  cases,  and  have  not  always 
been  consistent  with  each  other.  In  some  of  the  cases, 
the  entire  transactions  giving  rise  to  or  connected  with 
the  alleged  sale,  including  the  receipt  and  appropriation 
of  the  moneys  derived  therefrom,  have  been  treated  as 
transactions  to  which  the  city  was  an  absolute  stranger; 
in  other  words,  a  want  of  privity  between  the  bidders 
and  the  city  has  been  asserted;  in  other  of  the  cases,  a 
subsequent  adoption  of  the  ordinance  directing  the  sale 
has  been  alleged,  and  a  ratification  of  the  sale  by  the  ap- 
propriation of  its  proceeds.  In  some  the  restraining 
clause  of  the  charter  against  the  incurring  of  liabilities 
has  been  relied  upon,  and  in  others,  as  in  the  present 


case,  the  length  of  time  in  which  the  claim  against  the 
city  has  existed  is  set  up  as  a  bar  to  its  recovery.  In  the 
meantime  the  indebtedness  against  the  city,  if  obligatory 
at  all  as  such,  has  been  increasing  at  a  rapid  rate  by  the 
accumulation  of  interest  and  the  heavy  expenses  of  pro- 
tracted litigation,  until  the  amount  at  present  exceeds,  it 
is  believed,  a  million  of  dollars.  It  is  desirable,  there- 
fore, not  only  for  the  claimants,  but  for  the  city,  that  the 
controversy  between  them  should  be  brought  to  a  termi- 
nation. It  may  be  well,  therefore,  before  proceeding  to 
consider  the  question  immediately  arising  in  the  case  at 
bar,  to  briefly  state  the  different  positions  already  con- 
sidered and  settled  by  this  court. 

The  facts  out  of  which  the  litigation  has  arisen  are 
briefly  these :  On  the  fifth  of  December,  1853,  the  mayor 
of  San  Francisco  approved  of  what  purported  to  be  an 
ordinance  passed  by  the  common  council  of  the  city,  pro- 
viding for  the  sale  of  the  city  slip  property.  This  ordi- 
nance, so  called,  in  terms  authorized  and  required  the 
mayor  and  joint  committee  on  land  claims  to  sell  the 
property  at  public  auction  after  certain  days  advertise- 
ment, and  provided  that  twenty-five  per  cent,  of  the  pur- 
chase money  should  be  paid  on  the  day  of  sale,  fifty  per 
cent,  in  sixty  days  thereafter,  and  the  balance  in  four 
months.  At  the  time  this  ordinance  was  acted  upon  by 
the  board  of  assistant  aldermen,  there  was  a  vacancy  in 
the  board,  occasioned  by  the  resignation  of  one  of  its 
members,  so  that  of  the  eight  members  elected  only  seven 
remained  in  office.  Of  this  number  four  members  voted 
for  the  passage  of  the  ordinance  and  three  against  it.  As 
a  consequence,  the  ordinance  was  not  passed,  not  having 
received  the  necessary  vote  required  by  the  charter  then 
in  force.  The  charter  vested  the  legislative  power  of  the 
city  in  a  common  council,  consisting  of  a  board  of  alder- 
men and  a  board  of  assistant  aldermen,  each  board  to  be 
composed  of  eight  members,  and  fixed  the  limits  of  their 
authority.  It  empowered  them  to  pass  all  "proper  and 


necessary  laws  "  for  the  sale  of  the  city  property — that  is, 
all  proper  and  necessary  ordinances  for  that  purpose,  for 
"  laws  "  and  "  ordinances,"  when  applied  to  the  acts  of  mu- 
nicipal corporations,  are  synonymous  terms.  But  it  de- 
clared that  no  ordinance  should  be  passed  "  unless  by  a  ma- 
jority of  all  the  members  elected  to  each  board."  The  ordi- 
nance in  question,  therefore,  not  having  received  the  vote 
of  a  majority  of  all  the  members  elected,  was  never  passed. 
It  was,  in  fact,  rejected — as  much  so  as  if  every  member 
had  cast  his  vote  against  its  passage.  It  was,  therefore, 
for  all  purposes  an  absolute  nullity.  The  board,  how- 
ever, declared  it  passed,  and  it  received,  as  we  have  stated, 
the  approval  of  the  mayor,  and  was  published  as  a  valid 
ordinance  of  the  city.  It  is  designated  in  the  official 
book  of  the  city  ordinances  as  Ordinance  No.  481.  Treat- 
ing it  as  a  valid  ordinance,  and  assuming  to  act  under  its 
provisions,  the  mayor  and  land  committee,  on  the  twenty- 
sixth  day  of  December,  1853,  put  the  property  up  for  sale 
at  auction,  and  struck  it  off  in  parcels  to  different  parties. 
A  portion  of  the  purchase  money  was  paid  by  the  bidders 
at  the  time,  or  within  a  few  days  afterward,  and  another 
portion,  or  the  entire  balance,  within  the  following  year. 
In  the  present  case  the  plaintiffs  bid  off  one  of  the  parcels 
for  $7,900,  and  paid  the  first  installment,  one-fourth 
thereof,  on  the  day  following  the  sale ;  the  second  install- 
ment, one-half  thereof,  in  February,  and  the  balance  in 
April,  1854.  For  the  amounts  paid  by  the  respective 
bidders,  whatever  they  were,  the  several  actions  against 
the  city  were  brought. 

The  moneys  paid  by  the  bidders  went  into  the  treasury 
of  the  city,  and  were  afterward  by  different  ordinances 
and  resolutions  appropriated  to  municipal  purposes.  To 
the  different  actions,  as  we  have  mentioned,  various  de- 
fences have  been  interposed.  In  some  of  them,  as  already 
stated,  the  entire  transactions  giving  rise  to  or  connected 
with  the  alleged  sale  have  been  treated  as  transactions  to 
which  the  city  was  an  absolute  stranger;  in  other  words, 


a  want  of  privity,  as  it  is  termed,  between  the  bidders  and 
the  city  has  been  alleged.     This  alleged  want  of  privity, 
as  we  understand  it,  amounts  to  this :  that  inasmuch  as 
the  mayor  and  land  committee  had  no  authority  to  make 
the  sale,  they  had  no  authority  to  pay  the  money  which 
they  received  from  the  bidders  into  the  treasury  of  the 
city,  and  therefore  no  obligation  can  be  fastened  from 
such  unauthorized  act  upon  the  city.     The  position  thus 
restricted  in  its  statement  is  undoubtedly  correct,  but  the 
facts  of  the  cases  go  beyond  this  statement.     They  show 
an  appropriation  of  the  proceeds,  and  the  liability  of  the 
city  arises  from  the  use  of  the  moneys,  or  her  refusal  to 
refund  them  after  their  receipt.     The  city  is  not  exempted 
from  the  common  obligation  to  do  justice,  which  binds 
individuals.      Such   obligation   rests   upon   all   persons, 
whether   natural   or   artificial.     If   the   city  obtain   the 
money  of  another  by  mistake,  or  without  authority  of 
law,  it  is  her  duty  to  refund  it,  from  this  general  obliga- 
tion.    If  she  obtain  other  property,  which  does  not  be- 
long to  her,  it  is  her  duty  to  restore  it,  or  if  used,  to  render 
an  equivalent  therefor,  from  the  like  obligation.     (Argenti 
v.  San  Francisco,  16  Cal.  282.)     The  legal  liability  springs 
from  the  moral  duty  to  make  restitution.     And  we  do  not 
appreciate  the  morality  which  denies  in  such  cases  any 
rights  to  the  individual  whose  money  or  other  property 
has  been  thus  appropriated.     The  law  countenances  no 
such  wretched  ethics;  its  command  always  is  to  do  justice. 
In  the  first  case  which  came  before  this  court — Holland 
v.  The  City  of  San  Francisco — the  doctrine  of  a  want  of 
privity  was  announced.     Had  this  doctrine  prevailed,  the 
purchasers  would  have  lost  both  the  property  and  their 
money,  while  the  city  would  have  retained  both.     This 
result  was   so  manifestly  unjust  that  a  rehearing  was 
granted  without  hesitation ;  and  on  the  reargument  the 
position  was  considered  so  unsound  that  it  was  not  no- 
ticed by  counsel.     Mr.  Chief  Justice  Murray,  alluding  to 
it,  said:  "It  will  hardly  be  necessary  to  adduce  anyargu- 


ment  to  establish  the  proposition  that  the  former  opinion 
of  this  court  was  erroneous.  A  mere  reference  to  it  is 
sufficient,  and  the  point  on  which  it  was  predicated  seems 
to  have  been  abandoned  by  the  unanimous  consent  of  the 
court  and  counsel."  (7  Cal.  338.) 

In  some  of  the  actions,  the  subsequent  adoption  of  the 
ordinance  directing  the  sale  of  the  slip  property  has  been 
alleged,  as  a  defence,  by  the  city.     In  Holland  v.  San  Fran- 
cisco, this  court  held — Justices  Burnett  and  Terry  render- 
ing the  decision,  Chief  Justice  Murray  dissenting — that 
an  ordinance  which  was  passed  within  an  hour  previous 
to  the  sale,  and  which  referred  to  the  ordinance  directing 
the  sale,  and  appropriated  a  portion  of  its  anticipated 
proceeds,  did,  in  fact,  by  such  reference  and  appropria- 
tion, recognize  and  adopt  the  first  ordinance,  so  as  to 
render  the  subsequent  sale  valid  and  binding  upon  all 
parties.     This  decision  was  overruled  in  McCrackenv.  The 
City  of  San  Francisco,  as  it  was  too  palpably  unsound  to 
stand  the  test  of  the  slightest  investigation.     Indeed,  we 
have  never  yet  met  with  any  lawyer  who  had  the  hardi- 
hood to  attempt  its  justification.     The  reference  in  the 
second  ordinance,  independent  of  the  appropriation  it 
makes  to  the  previous  ordinance,  did  not  add  anything  to 
the  validity  of  that  ordinance.    There  is  no  efficacy  in  the 
mere  reference  to  previous  legislation,  whether  valid  or 
invalid.     Nor  did  the  appropriation  designated  in  the 
second  ordinance  operate  as  an  adoption  of  the  previous 
ordinance.     An  ordinance  cannot  in  this  way  be  passed; 
it  can  only  be  passed  in  one  way — by  a  majority  of  both 
boards  of  the  common  •  council  voting  for  it.     The  doc- 
trine asserted  in  the  decision,  as  we  said  in  the  McCracken 
case,  "is  unsound  in  principle  and  is  unsupported  by  any 
authority;    and   could   it   be   maintained,  would  break 
down  and  destroy  all  the  checks  imposed  by  the  legisla- 
ture upon  the  exercise  of  the  powers  of  the  common 
council.     Upon  this  doctrine  that  body  could  at  anytime 
adopt  the  unauthorized  acts  of  others — in  the  levy  of 


taxes,  in  the  sale  of  public  property,  in  the  opening  of 
streets,  in  the  infliction  of  penalties,  and  by  admitting  in 
one  ordinance  that  it  had  previously  passed  an  ordinance 
for  those  purposes,  give  validity  to  those  acts." 

The  subsequent  ratification  of  the  sale  by  the  appro- 
priation of  its  proceeds  has  also  'been  alleged  as  a  defence. 
But  this  appropriation  did  not  operate,  as  we  held  in  the 
McCracken  case,  as  a  ratification  any  more  than  the  appro- 
priation of  moneys  received  from  an  illegal  assessment 
would  have  operated  to  give  validity  to  such  assessment. 
The  ordinances  and  resolutions  making  the  appropria- 
tion did  not  purport  to  ratify  the  sale,  but  proceeded 
upon  its  assumed  validity.  But  in  addition  to  this,  as 
we  said  in  Grogan  v.  San  Francisco,  (18  Cal.  608,)  "all 
sales  of  the  city  property  were  required  to  be  made  at 
public  auction.  This  mode  was  essential  to  the  validity 
of  any  sale.  A  ratification  of  an  illegal  public  sale  is  in 
effect  making  a  private  one.  The  object  of  the  ratifica- 
tion is  to  vest  in  the  purchaser  the  title,  as  he  had  ac- 
quired none  previously,  and  for  that  purpose  to  confirm 
the  sale  at  the  prices  already  offered — that  is,  to  make  a 
sale  upon  the  consideration  of  the  original  bid.  At  pub- 
lic auction  this  could  not  be  done,  for  the  very  essence  of 
an  auction  sale  is,  that  every  one  is  at  liberty  to  bid,  and 
that  the  property  shall  fall  to  the  highest  bidder.  It 
could  only  be  done  by  a  private  arrangement,  and  as  a 
consequence  could  not  be  done  at  all  by  the  common 
council  under  the  restrictions  of  the  charter.  The  case 
would  be  different  if  the  common  council  had  possessed 
authority  to  dispose  of  the  municipal  property  at  private 
sale.  They  could  then  have  said:  We  will  confirm  the 
previous  proceedings;  we  will  take  the  money  already 
advanced,  and  what  is  to  be  advanced  upon  the  bid  as 
the  consideration  and  transfer  the  title.  But  as  the 
power  of  disposition  could  only  be  exercised  in  one 
way — by  a  direct  ordinance  authorizing  a  public  sale, 
after  due  advertisement  of  the  time,  place,  and  terms — 
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no  other  mode  could  be  adopted  in  its  stead.  Appropri- 
ation of  the  proceeds,  proceedings  upon  the  assumed 
validity  of  the  sale,  reference  to  the  ordinance  as  having 
been  passed,  would  not  answer  the  requirements  of  the 
charter.  The  common  council  were  not  invested  with 
any  discretion  to  substitute  a  different  mode  for  the  dis- 
position of  the  city's  property  in  the  place  of  the  one  pro- 
vided." 

In  some  of  the  actions  against  the  city  the  restraining 
clause  of  the  charter  of  1851  against  the  incurring  of 
debts  or  liabilities  exceeding  in  the  aggregate,  with 
former  debts  or  liabilities,  the  sum  of  fifty  thousand  dol- 
lars, has  been  relied  upon.  This  clause  was  the  subject 
of  extended  consideration  in  the  McCracken  case,  and  we 
held  that  it  referred  to  the  acts  or  contracts  of  the  city, 
and  not  to  liabilities  which  the  law  cast  upon  her;  that 
it  was  intended  to  restrain  extravagant  expenditures  of 
the  public  moneys,  and  not  to  justify  the  detention  of  the 
property  of  her  citizens,  which  she  had  obtained  without 
authority  of  law.  Her  liability  in  this  respect,  we  said, 
was  independent  of  the  restraining  clause;  "and  it  may 
be  well  doubted,"  we  continued,  "  whether  it  would  be 
competent  for  the  legislature  to  exempt  the  city,  any 
more  than  private  individuals,  from  liability  under  cir- 
cumstances of  this  character.  Suppose,  for  example, 
that  the  city  should  recover  judgment  against  an  indi- 
vidual for  $100,000  and  collect  the  money  upon  execution, 
and  upon  appeal  the  judgment  should  be  reversed,  would 
it  be  pretended  that  the  money  could  not  afterwards  be  re- 
covered? Could  the' city  defend  against  the  claim  for 
restitution  upon  the  pretence  that  she  was  already  in- 
debted over  $50,000?  Could  she,  to  use  the  language  of 
counsel,  owe  herself  out  of  liability?  Suppose,  again,  an 
individual  should  pay  the  taxes  upon  his  property  in 
ignorance  that  they  had  already  been  paid  by  his  agent, 
could  the  city  retain  the  amount  thus  paid  by  mistake? 
Could  she  plead  her  previous  indebtedness  as  an  excuse 


for  the  detention  of  the  money  to  which  she  had  no  legal 
or  equitable  right?  Suppose,  again,  the  city  should 
neglect  to  keep  the  streets  in  repair  and  an  individual 
should  be  injured  in  consequence — should  break  his  leg 
or  be  otherwise  crippled — could  she  allege  her  insolvency 
against  his  claim  for  damages?  Would  her  pecuniary 
condition  be  an  answer  for  the  neglect  of  every  duty, 
legal  and  moral  ?  If  this  were  so,  she  would  be  the  most 
irresponsible  corporation  on  earth,  and  her  treasury 
would  be,  in  many  instances,  but  a  receptacle  for  others' 
property,  without  possibility  of  restitution.  The  truth  is, 
there  is  no  such  exemption  from  liability  on  her  part.  The 
same  obligations  to  do  justice  rest  upon  her  as  rest  upon 
individuals.  She  cannot  appropriate  to  her  own  use  the 
property  of  others,  and  screen  herself  from  responsibility 
upon  any  pretence  of  excessive  indebtedness." 

As  will  be  seen  from  this  brief  statement  of  the  ques- 
tions settled  in  the  several  cases  heretofore  before  the 
court,  there  is  nothing  to  prevent  a  recovery  of  the  claim- 
ants in  the  alleged  want  of  privity  between  the  bidders 
and  the  city,  or  in  the  alleged  subsequent  adoption  of  the 
ordinance  providing  for  the  sale,  or  in  the  alleged  ratifi- 
cation of  the  sale,  or  in  the  restraining  clause  of  the 
charter.  The  several  cases  stand  simply  upon  this 
ground:  The  city  has  obtained  the  money  of  her  citizens 
without  any  consideration,  under  a  mistaken  impression 
of  her  rights,  and  has  appropriated  it  to  municipal  pur- 
poses; and  they  insist,  and  so  we  have  held  that  she  is, 
under  these  circumstances,  bound,  both  legally  and 
morally,  to  refund  it  to  them. 

The  suggestion,  frequently  made  in  the  cases,  that  the 
claimants  are  taking  advantage  of  a  mere  technical  de- 
fect, and  that  had  they  remained  contented  with  the  sale 
they  would  not  have  been  disturbed  in  their  possession, 
is  without  force.  That  defect  which  vitiates  entirely  a 
sale  and  leaves  the  title  of  the  property  in  the  city,  can 
hardly  be  termed  a  technical  one.  It  is  a  defect  which 
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goes  to  the  substance  of  the  whole  transaction.  Nor  is  it 
by  any  means  certain  that  the  bidders  would  have  been 
left  in  undisturbed  possession  of  the  property  had  no 
question  as  to  the  validity  of  the  alleged  sale  been  raised. 
They  could  have  no  assurance  that  subsequent  corporate 
authorities  might  not  claim  the  property,  or  if  the  au- 
thorities did  not  move  in  the  matter,  that  the  creditors  of 
the  city  might  not  attempt  to  subject  the  property  to  the 
satisfaction  of  their  demands.  But,  independently  of 
these  considerations,  it  is  enough  to  say  that  the  bidders 
had  a  clear  right  to  ask  for  a  return  of  their  money  when 
they  found  that  the  title  had  not  passed  to  them,  and 
could  not  pass  by  the  proceedings  taken.  They  were  not 
under  any  obligation  to  wait  a  moment.  The  money  was 
paid  for  a  present,  not  a  future,  transfer  of  the  title. 
But  the  bidders  were  more  indulgent  than  this.  It  ap- 
pears from  the  findings  in  one  of  the  actions — Grogan  v. 
San  Francisco,  (18  Cal.  597) — that  in  January,  1855,  they 
became  aware  of  the  invalidity  of  the  sale,  and  apprised 
the  then  common  council  of  the  city  of  its  invalidity,  and 
requested  them  to  pass  an  ordinance  ratifying  and  con- 
firming the  sale,  which  they  refused  to  do.  It  is  true 
that  the  common  council  did  not  possess  the  power  to 
ratify  and  confirm  the  sale,  but  they  could  have  applied 
to  the  legislature,  then  in  session,  for  the  power.  No 
steps  of  the  kind  were,  however,  taken.  There  was  only 
one  alternative  left  to  the  bidders — to  institute  suits  for 
the  recovery  of  their  money,  which  they  subsequently 
did.  .  Again,  in  1858,  the  legislature  passed  an  act  author- 
izing the  treasurer  of 'the  city  to  execute  deeds  to  the  pur- 
chasers upon  receiving  the  balance,  if  any  remained  un- 
paid, of  the  original  bids;  and  provided  that  such  deeds 
should  convey  the  right,  title,  and  interest,  both  of  the 
city  and  of  the  city  and  county,  in  the  property.  But 
this  act  the  city  neglected  to  accept,  and  without  her  ac- 
ceptance it  never  acquired  any  force  or  efficacy  whatever. 
It  undertook  to  divest  the  city  of  her  property  upon  con- 
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ditions  imposed  by  the  legislature  and  not  by  herself. 
The  conveyances  of  the  treasurer  under  the  act  were, 
therefore,  inoperative  to  pass  any  interest,  and  the  title 
to  the  property  remained  as  before  in  the  corporation. 
(Grogan  v.  San  Francisco,  18  Cal.  590.) 

In  the  present  case  the  city  sets  up  as  a  bar  to  the  plain- 
tiffs' recovery  the  statute  of  limitations.  With  a  policy 
of  a  defence  of  this  character  on  the  part  of  the  city  we 
have  nothing  to  do.  The  defence  is  a  legal  one,  and  our 
duty  ends  with  a  determination  whether  or  not  it  has 
been  sustained.  The  action  is  for  the  recovery  of  $7,900, 
paid  upon  the  alleged  sale  of  one  of  the  parcels  of  the 
slip  property.  The  complaint  alleges  that  $1,975  were 
paid  on  the  twenty -seventh  of  December,  1853;  $3,950  on 
the  twenty-seventh  of  February,  1854;  and  the  balance, 
$1,975,  on  the  twenty -seventh  of  April,  1854,  and  that 
these  several  sums  were  received  by  the  city  on  the  re- 
spective days  of  their  payment.  The  referee  finds  that 
the  several  payments  were  made  to  the  city,  and  accepted 
by  her  as  alleged  in  the  complaint.  In  the  other  actions, 
which  have  been  before  this  court  growing  out  of  the 
alleged  sale,  it  has  appeared  that  the  moneys  were  in  the 
first  instance  paid  to  the  mayor  and  land  committee,  and 
by  them  paid  into  the  treasury  of  the  city,  on  or  about 
the  twenty-eighth  of  April,  1854.  The  payment  at  this 
date  does  not  appear  to  have  been  proved  in  the  present 
case.  The  defence  is,  therefore,  sustained  as  to  the  first 
two  installments,  and  is  not  sustained  as  to  the  third. 
The  complaint  was  filed  on  the  twenty-first  of  April,  1856, 
more  than  two  years  after  the  payment  of  the  first  two 
sums,  and  within  two  years  after  the  payment  of  the  last 
sum.  The  statute  was  a  bar  after  two  years  from  the 
receipt  of  the  moneys  by  the  city.  Whether  that  receipt 
must  be  evidenced  by  a  refusal  to  refund  the  moneys  or 
their  appropriation  to  municipal  purposes,  it  is  not  neces- 
sary to  express  any  opinion.  The  allegation  and  the  find- 
ing are  both  that  they  were  received  by  the  city  at  the 
several  dates  designated. 
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The  position  that  the  filing  of  the  complaint,  without 
the  issue  of  summons  thereon,  did  not  prevent  the  stat- 
ute running,  is  not  tenable.  At  common  law  there  was 
no  limitation  to  the  period  within  which  actions  could 
be  commenced,  though  a  presumption  was  created  that 
the  claim  was  satisfied  by  the  lapse  of  twenty  years. 
It  is  the  statute  which  prescribes  the  limitation;  and  in 
this  State  the  same  statute  declares  that  an  action  shall 
be  deemed  commenced,  within  its  meaning,  "when  the 
complaint  has  been  filed  in  the  proper  court."  It  was 
certainly  within  the  legislative  power  to  affix  this  quali- 
fication upon  the  provisions  of  the  statute,  though  grave 
considerations  as  to  its  policy  may  be  presented,  as  they 
have  been  by  the  learned  counsel  of  the  appellant  in  the 
present  case.  (Sharp  v.  Maguire,  19  Cal.  597.) 

Judgment  reversed  and  .cause  remanded  for  a  new 
trial. 


NOTE. — The  opinion  in  the  case  of  Grogan  v.  The  City  of  San  Francisco, 
(18  Cal.  608,)  delivered  by  Chief  Justice  Field,  of  the  Supreme  Court  of 
California,  should  be  read  in  connection  with  the  preceding  two  cases. 
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Although  a  corporation,  being  an  artificial  body  created  by  legislative 
power,  is  not  a  citizen,  within  several  provisions  of  the  Constitution  ; 
yet  where  rights  of  action  are  to  be  enforced  by  or  against  a  corpora- 
tion, it  will  be  considered  as  a  citizen  of  the  State  where  it  was  created, 
with  in  the  clause  extending  the  judicial  power  of  the  United  States 
to  controversies  between  citizens  of  different  States. 

Where  a  corporation  is  created  by  the  laws  of  a  State,  it  is,  in  suits  brought 
in  a  Federal  court  in  that  State,  to  be  considered  as  a  citizen  of  such 
State,  whatever  its  statutes  or  citizenship  may  be  elsewhere  by  the 
legislation  of  other  States. 

A  statute  of  Wisconsin  provides  that"  whenever  the  death  of  a  person 
shall  be  caused  by  a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case,  the  person  who,  or 
the  corporation  which,  would  have  been  liable,  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured ;  provided,  that  such  action  shall  be 
brought  for  a,  death  caused  in  this  State,  and  in  some  court  established  by 
the  constitution  and  lairs  of  the  same."  Held,  that  the  proviso  requiring 
the  action  to  be  brought  in  a  court  of  the  State  does  not  prevent  a  non- 
resident plaintiff  from  removing  the  action,  under  the  act  of  Congress 
of  March  2d,  1867,  to  a  Federal  court  and  maintaining  it  there. 

Whenever  a  general  rule  as  to  property  or  personal  rights,  or  injuries  to 
either,  is  established  by  State  legislation,  its  enforcement  by  a  Federal 
court  in  a  case  between  proper  parties  is  a  matter  of  course,  and  the 
jurisdiction  of  the  court  in  such  case  is  not  subject  to  State  limitation. 

The  judicial  power  of  the  United  States  extending  by  the  Constitution  to 
controversies  between  citizens  of  different  States,  as  well  as  to  cases 
arising  under  the  Constitution,  treaties,  and  laws  of  the  United  States, 
the  manner  and  conditions  upon  which  that  power  shall  be  exercised, 
except  as  the  original  or  appellate  character  of  the  jurisdiction  is  spec- 
ially designated  in  the  Constitution,  are  mere  matters  of  legislative 
discretion. 

OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

RAILWAY   COMPANY  v.  WHITTON, 

DELIVERED  BY 

.    JUSTICE 


At  December  Term,  1871* 

IUIIVEE 

*Reported  in  13  Wall.  270. 


Error  to  the  Circuit  Court  for  the  Eastern  District  of 
Wisconsin. 

Henry  Whitton,  as  administrator  of  the  estate  of  his 
wife  in  Wisconsin,  under  letters  of  administration  grant- 
ed in  that  State,  brought  suit  in  1866  in  one  of  the 
State  courts  of  Wisconsin  to  recover  damages  for  the  death 
of  his  wife;  the  same  having  been  caused,  as  lie  alleged, 
by  the  carelessness  and  culpable  mismanagement  of  the 
Chicago  and  Northwestern  Railway  Company. 

The  action  was  founded  on  a  statute  of  Wisconsin, 
which  provides  that  "  whenever  the  death  of  a  person 
shall  be  caused  by  a  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or  the 
corporation  which,  would  have  been  liable,  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured ;  pro- 
vided, that  such  action  shall  be  brought  for  a  death 
caused  in  this  State,  and,  in  some  court  established  by  the 
constitution  and  laws  of  the  same." 

The  statute  also  provides  that  "  every  such  action 
shall  be  brought  by  and  in  the  name  of  the  personal 
representative  of  such  deceased  person,  and  the  amount 
recovered  shall  belong  and  be  paid  over  to  the  husband 
or  widow  of  such  deceased  person,  if  such  relative  sur- 
vive him  or  her,"  ancl  that  "  the  jury  may  give  such 
damages,  not  exceeding  five  thousand  dollars,  as  they 
shall  deem  fair  and  just,  in  reference  to  the  pecuniary 
injury  resulting  from  such  death,  to  the  relatives  of  the 
deceased." 

Whilst  the  cause  was  pending  in  the  State  court,  where 
it  was  originally  brought,  and  after  issue  joined,  Congress 
passed  an  act  of  March  2d,  1867  (14  Stat.  at  Large,  558, 
amending  the  act  of  July  27th,  1866,  "for  the  removal 


of  causes  in  certain  cases  from  State  courts."  By  this 
amendatory  act  it  is  provided  that  in  suits  then  pending 
or  which  might  be  subsequently  brought  in  a  State  court, 
"  in  which  there  is  a  controversy  between  a  citizen  of  the 
State  in  which  the  suit  is  brought  and  a  citizen  of 
another  State,  and  the  matter  in  dispute  exceeds  the  sum 
of  $500,  exclusive  of  costs,  such  citizen  of  another  State, 
whether  he  be  plaintiff  or  defendant,  if  he  will  make  and 
file  in  such  State  court  an  affidavit  stating  that  he  has 
reason  to,  and  does  believe  that,  from  prejudice  or  local 
influence,  he  will  not  be  able  to  obtain  justice  in  such 
State  court,  may,  at  any  time  before  the  final  hearing  or 
trial  of  the  suit,  file  a  petition  in  such  State  court,"  and 
have  the  suit  removed  to  a  Federal  court. 

Under  this  act  the  plaintiff,  in  September,  1868,  peti- 
tioned the  State  court  for  the  removal  of  the  action  to 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Wisconsin,  stating,  in  his  petition,  that  he  was  at  the  time, 
and  had  been  for  the  three  previous  years,  a  resident 
and  citizen  of  the  State  of  Illinois ;  that  the  defendant 
was  a  corporation  organized  under  the  laws  of  Wiscon- 
sin, and  that  the  matter  in  dispute  exceeded  the  sum  of 
$500,  exclusive  of  costs.  The  plaintiff  also  offered  with 
his  petition  good  and  sufficient  surety  as  required  by  the 
act  of  Congress,  for  entering  in  the  Circuit  Court  at  its 
next  session,  copies  of  all  process,  pleadings,  depositions, 
testimony,  and  other  proceedings  in  the  action,  and  for 
doing  such  other  appropriate  acts  as  by  the  laws  of  the 
United  States  are  required  for  the  removal  of  a  suit  into 
the  United  States  court.  Accompanying  this  petition 
was  the  affidavit  of  the  plaintiff  that  he  had  reasons  to 
believe,  and  did  believe,  "  that,  from  prejudice  and  also 
from  local  influence,"  he  would  not  be  able  to  obtain 
justice  in  the  State  court. 

The  petition  was  resisted  upon  affidavits  that  the  de- 
fendant was  a  corporation  created  and  existing  under  the 


laws  of  the  States  of  Illinois,  Wisconsin,  and  Michigan; 
that  its  line  of  railway  was  located  and  operated,  in  part 
in  each  of  these  States,  and  was  thus  located  and  oper- 
ated at  the  commencement  of  the  action ;  that  its  entire 
line  of  railway  was  managed  and  controlled  by  the  de- 
fendant as  a  single  corporation;  that  all  its  powers  and 
franchises  were  exercised  and  its  affairs  managed  and 
controlled  by  one  board  of  directors  and  officers;  that  its 
principal  office  and  place  of  business  was  at  the  city  of 
Chicago,  in  the  State  of  Illinois,  and  that  there  was  no 
office  for  the  control  or  management  of  the  general  busi- 
ness and  affairs  of  the  corporation  in  Wisconsin. 

The  local  State  court  granted  the  petition,  and  ordered 
the  removal  of  the  action  to  the  Federal  court,  but 
directed  a  stay  of  proceedings  upon  its  order  to  enable 
the  defendant  to  appeal  from  it  to  the  Supreme  Court  of 
the  State,  and  provided  that,  in  case  such  appeal  should 
be  taken,  all  proceedings  should  be  stayed  until  its  de- 
termination. 

The  appeal  was  taken,  and  the  order  of  removal  was 
reversed  by  the  Supreme  Court.  The  reversal,  as  appears 
from  the  opinion  of  the  court,  was  placed  on  the  ground 
that  the  plaintiff,  having  the  right  originally  to  pursue 
his  remedy  either  in  a  Federal  or  State  court,  had  made 
his  election  of  the  State  court,  and  had  thus  waived  the 
right  to  demand  the  judgment  of  the  Federal  court  upon 
the  matter  in  controversy. 

The  plaintiff,  however,  did  not  regard  the  stay  of  pro- 
ceedings or  delay  his  action  until  the  disposition  of  the 
appeal,  but  procured  copies  of  the  papers  in  the  cause 
from  the  State  court  and  filed  them  in  the  Circuit  Court 
of  the  United  States.  The  latter  court  thereupon  took 
jurisdiction  of  the  case  and  a  new  declaration  was  filed 
by  the  plaintiff. 

In  the  meantime  the  defendant,  upon  affidavit  of  the 
stay  upon  the  order  of  removal  made  by  the  State  court 
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and  of  the  appeal  from  such  order,  moved  the  Circuit 
Court  that  the  cause  be  dismissed  from  its  calendar  and 
the  pleadings  and  proceedings  be  stricken  from  its  files. 
But  this  motion  the  court  denied,  and  thereupon  the 
defendant  filed  a  plea  in  abatement,  setting  forth  an 
objection  to  the  jurisdiction  of  the  Federal  court,  founded 
upon  the  proviso  to  the  statute  of  Wisconsin  requiring 
the  action  for  damages  resulting  from  the  death  of  a 
party  to  be  brought  in  some  court  established  by  the 
constitution  and  laws  of  that  State.  A  demurrer  to  this 
plea  being  sustained,  the  defendant  filed  a  plea  of  the 
general  issue.  Subsequently,  upon  the  reversal  of  the 
order  of  removal  by  the  Supreme  Court  of  the  State,  the 
defendant  moved  the  Circuit  Court  to  remand  the  cause 
to  the  State  court,  but  the  Circuit  Court  refused  to  relin- 
quish its  jurisdiction,  and  the  motion  was  denied. 
The  case  then  proceeded  to  trial. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  jurisdiction  of  the  action  by  the  Federal  court  is 
denied  on  three  grounds:  the  character  of  the  parties  as 
supposed  citizens  of  the  same  State ;  the  limitation  to  the 
State  court  of  the  remedy  given  by  the  statute  of  Wis- 
consin ;  and  the  alleged  invalidity  of  the  act  of  Con- 
gress of  March  2d,  1867,  under  which  the  removal  from 
the  State  court  was  made. 

First,  as  to  the  character  of  the  parties.  The  plaintiff  is 
a  citizen  of  the  State  of  Illinois  and  the  defendant  is  a 
corporation  created  under  the  laws  of  Wisconsin.  Al- 
though a  corporation,  being  an  artificial  body  created  by 
legislative  power  is  not  a  citizen  within  several  provi- 
sions of  the  Constitution ;  yet  it  has  been  held,  and  that 
must  now  be  regarded  as  settled  law,  that,  where  rights 
of  action  are  to  be  enforced,  it  will  be  considered  as  a 
citizen  of  the  State  where  it  was  created,  within  the 
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clause  extending  the  judicial  power  of  the  United  States 
to  controversies  between  citizens  of  different  States.  (Paul 
v.  Virginia,  8  Wallace,  177.)  The  defendant,  therefore, 
must  be  regarded  for  the  purposes  of  this  action  as  a 
citizen  of  Wisconsin.  But  it  is  said,  and  here  the  objec- 
tion to  the  jurisdiction  arises,  that  the  defendant  is  also 
a  corporation  under  the  laws  of  Illinois,  and,  therefore, 
is  also  a  citizen  of  the  same  State  with  the  plaintiff. 
The  answer  to  this  position  is  obvious.  In  Wisconsin 
the  laws  of  Illinois  have  no  operation.  The  defendant 
is  a  corporation,  and  as  such  a  citizen  of  Wisconsin  by 
the  laws  of  that  State.  It  is  not  there  a  corporation  or  a 
citizen  of  any  other  State.  Being  there  sued  it  can  only 
be  brought  into  court  as  a  citizen  of  that  State,  whatever 
its  status  or  citizenship  may  be  elsewhere.  Nor  is  there 
anything  against  this  view,  but,  on  the  contrary,  much 
to  support  it,  in  the  case  of  The  Ohio  and  Mississippi  Rail- 
road Company  v.  Wheeler  t  1  Black,  286.  In  that  case  the 
declaration  averred  that  the  plaintiffs  were  a  corporation 
created  by  the  laws  of  the  States  of  Indiana  and  Ohio, 
and  that  the  defendant  was  a  citizen  of  Indiana,  and  the 
court,  after  referring  to  previous  decisions,  said  that  it 
must  be  regarded  as  settled  that  a  suit  by  or  against  a 
corporation  in  its  corporate  name  is  a  suit  by  or  against 
citizens  of  the  State  which  created  it,  and  therefore  that 
case  must  be  treated  as  a  suit  in  which  citizens  of  Ohio 
and  Indiana  were  joined  as  plaintiffs  against  a  citizen  of 
the  latter  State,  and  of  course  could  not  be  maintained 
in  a  court  of  the  United  States  where  jurisdiction  of  the 
case  depended  upon  the  citizenship  of  the  parties.  The 
court  also  observed  that  though  a  corporation  by  the 
name  and  style  of  the  plaintiffs  in  that  case  appeared  to 
have  been  chartered  by  the  States  of  Ohio  and  Indiana, 
clothed  with  the  same  capacities  and  powers,  and  in- 
tended to  accomplish  the  same  objects,  and  was  spoken 
of  in  the  laws  of  the  States  as  one  corporate  body,  exer- 
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cising  the  same  powers  and  fulfilling  the  same  duties  in 
both  States,  yet  it  had  no  legal  existence  in  either  State 
except  by  the  law  of  that  State;  that  neither  State  could 
confer  on  it  a  corporate  existence  in  the  other  nor  add  to 
or  diminish  the  powers  to  be  there  exercised,  and  that 
though  composed  of  and  representing  under  the  corpo- 
rate name  the  same  natural  persons,  its  legal  entity, 
which  existed  by  force  of  law,  could  have  no  existence 
beyond  the  territory  of  the  State  or  sovereignty  which 
brought  it  into  life  and  endowed  it  with  its  faculties  and 
powers. 

The  correctness  of  this  view  is  also  confirmed  by  the 
recent  decision  of  this  court  in  the  case  of  The  Railroad 
Company  v.  Harris,  12  Wallace,  65.  In  that  case  a  Mary- 
land railroad  corporation  was  empowered  by  the  legisla- 
ture of  Virginia  to  construct  its  road  through  that  State, 
and  by  an  act  of  Congress  to  extend  a  lateral  road  into 
the  District  of  Columbia.  By  the  act  of  Virginia  the 
company  was  granted  the  same  rights  and  privileges  in 
that  State  which  it  possessed  in  Maryland,  and  it  was 
made  subject  to  similar  pains,  penalties,  and  obligations. 
By  the  act  of  Congress  the  company  was  authorized  to 
exercise  in  the  District  of  Columbia  the  same  powers, 
rights,  and  privileges  in  the  extension  and  construction 
of  the  road,  as  in  the  construction  and  extension  of  any 
railroad  in  Maryland,  and  was  granted  the  same  rights, 
benefits,  and  immunities  in  the  use  of  the  road  which 
were  provided  in  its  charter,  except  the  right  to  construct 
from  its  road  another  lateral  road.  And  this  court  held 
that  these  acts  did  not  create  a  new  corporation  either  in 
Virginia  or  the  District  of  Columbia,  but  only  enabled 
the  Maryland  corporation  to  exercise  its  faculties  in  that 
State  and  District.  They  did  not  alter  the  citizenship  of 
the  corporation  in  Maryland,  but  only  enlarged  the 
sphere  of  its  operations  and  made  it  subject  to  suit  in 
Virginia  and  in  the  District.  The  corporation,  said  the 
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court,  "  cannot  migrate,  but  may  exercise  its  authority  in 
a  foreign  territory  upon  such  conditions  as  may  be  pre- 
scribed by  the  law  of  the  place.  One  of  these  conditions 
may  be  that  it  shall  consent  to  be  sued  there.  If  it  do 
business  there  it  will  be  presumed  to  have  assented,  and 
will  be  bound  accordingly.  For  the  purposes  of  Federal 
jurisdiction  it  is  regarded  as  if  it  were  a  citizen  of  the 
State  where  it  was  created,  and  no  averment  or  proof  as 
to  the  citizenship  of  its  members  elsewhere  will  be  per- 
mitted." 

Second ;  as  to  the  limitation  to  the  State  court  of  the  remedy 
given  by  the  statute  of  Wisconsin.  That  statute,  after  de- 
claring a  liability  by  a  person  or  a  corporation  to  an 
action  for  damages  when  death  ensues  from  a  wrongful 
act,  neglect,  or  default  of  such  person  or  corporation, 
contains  a  proviso  "that  such  action  shall  be  brought  for 
a  death  caused  in  this  State,  and,  in  some  court  estab- 
lished by  the  constitution  and  laws  of  the  same."  This 
proviso  is  considered  by  the  counsel  of  the  defendant  as 
in  the  nature  of  a  condition,  upon  a  compliance  with 
which  the  remedy  given  by  the  statute  can  only  be  en- 
forced. 

It  is  undoubtedly  true  that  the  right  of  action  exists 
only  in  virtue  of  the  statute,  and  only  in  cases  where  the 
death  was  caused  within  the  State.  The  liability  of  the 
party,  whether  a  natural  or  an  artificial  person,  extends 
only  to  cases  where,  from  certain  causes,  death  ensues 
within  the  limits  of  the  State.  But  when  death  does 
thus  ensue  from  any  of  those  causes  the  relatives  of  the 
deceased  named  in  the  statute  can  maintain  an  action  for 
damages.  The  liability  within  the  conditions  specified 
extends  to  all  parties  through  whose  wrongful  acts, 
neglect,  or  default  death  ensues,  and  the  right  of  action 
for  damages  occasioned  thereby  is  possessed  by  all  per- 
sons within  the  description  designated.  In  all  cases, 
where  a  general  right  is  thus  conferred,  it  can  be  enforced 
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in  any  Federal  court  within  the  State  having  jurisdiction 
of  the  parties.  It  cannot  be  withdrawn  from  the  cogni- 
zance of  such  Federal  court  by  any  provision  of  State 
legislation  that  it  shall  only  be  enforced  in  a  State  court. 
The  statutes  of  nearly  every  State  provide  for  the  insti- 
tution of  numerous  suits,  such  as  for  partition,  fore- 
closure, and  the  recovery  of  real  property  in  particular 
courts  and  in  the  counties  where  the  land  is  situated,  yet 
it  never  has  been  pretended  that  limitations  of  this  char- 
acter could  affect,  in  any  respect,  the  jurisdiction  of  the 
Federal  court  over  such  suits  where  the  citizenship  of 
one  of  the  parties  was  otherwise  sufficient.  Whenever  a 
general  rule  as  to  property  or  personal  rights,  or  injuries 
to  either,  is  established  by  State  legislation,  its  enforce- 
ment by  a  Federal  court  in  a  case  between  proper  parties 
is  a  matter  of  course,  and  the  jurisdiction  of  the  court, 
in  such  case,  is  not  subject  to  State  limitation. 

This  doctrine  has  been  asserted  in  several  cases  by 
this  court.  In  Suydam  v.  Broadnax,  14  Peters,  G7,  an  act 
of  the  legislature  of  Alabama  provided  that  the  estate  of 
a  deceased  person,  declared  to  be  insolvent,  should  be 
distributed  by  the  executors  or  administrators  according 
to  the  provisions  of  the  act,  and  that  no  suit  or  action 
should  be  commenced  or  sustained  against  any  executor 
or  administrator  after  the  estate  had  been  declared  to  be 
insolvent,  except  in  certain  cases;  but  this  court  held,  in 
a  case  not  thus  excepted,  that  the  insolvency  of  the 
estate,  judicially  declared  under  the  act,  was  not  suffi- 
cient in  law  to  abate  a  suit  instituted  in  the  Circuit 
Court  of  the  United  States  by  a  citizen  of  another  State 
against  the  representatives  of  a  citizen  of  Alabama. 
"The  llth  section  of  the  act  to  establish  the  judicial 
courts  of  the  United  States,"  said  the  court,  "  carries  out 
the  constitutional  right  of  a  citizen  of  one  State  to  sue  a 
citizen  of  another  State  in  the  Circuit  Court  of  the  United 
States, and  gives  to  the  Circuit  Court  'original  cognizance 
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concurrent  with  the  courts  of  the  several  States  of  all 
suits  of  a  civil  nature  at  common  law  and  in  equity/  &c., 
&c.  It  was  certainly  intended  to  give  to  suitors,  having 
a  right  to  sue  in  the  Circuit  Court,  remedies  coextensive 
with  these  rights.  These  remedies  would  not  be  so  if 
any  proceedings  under  an  act  of  a  State  legislature,  to 
which  a  plaintiff  was  not  a  party,  exempting  a  person  of 
such  State  from  suit,  could  be  pleaded  to  abate  a  suit  in 
the  Circuit  Court." 

In  The  Union  Bank  of  Tennessee  v.  Jolly's  Administrators, 
18  Howard,  506,  this  court  declared  that  the  law  of  a 
State  "limiting  the  remedies  of  its  citizens  in  its  own 
courts  cannot  be  applied  to  prevent  the  citizens  of  other 
States  from  suing  in  the  courts  of  the  United  States  in 
that  State  for  the  recovery  of  any  property  or  money 
there  to  which  they  may  be  legally  or  equitably  entitled." 
The  same  doctrine  was  affirmed  in  Hyde  v.  Stone,  20 
Howard,  170,  and  in  Payne  v.  Hook,  7  Wallace,  425. 

Third ;  as  to  the  alleged  invalidity  of  the  act  of  March  2d, 
1867,  under  which  the  removal  from  the  State  court  was  made. 
The  counsel  of  the  defendant,  whilst  confining  his  special 
objection  to  this  act,  questions  the  soundness  of  the 
reasoning  of  Mr.  Justice  Story,  by  which  any  legislation 
for  the  removal  of  causes  from  a  State  court  to  a  Federal 
court  is  maintained.  We  may  doubt,  with  counsel, 
whether  such  removal  before  issue  or  trial  can  properly 
be  called  an  exercise  of  appellate  jurisdiction.  It  may, 
we  think,  more  properly  be  regarded  as  an  indirect  mode 
by  which  the  Federal  court  acquires  original  jurisdiction 
of  the  causes.  (Dennistoun  v.  Draper,  5  Blatchford's  Cir. 
Ct.  340.)  But  it  is  not  material  whether  the  reasoning 
of  the  distinguished  jurist  in  this  particular  is  correct  or 
otherwise.  The  validity  of  such  legislation  lias  been 
uniformly  recognized  by  this  court  since  the  passage  of 
the  Judiciary  Act  of  1789. 

The  judicial  power  of  the  United  States  extends  by 
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the  Constitution  to  controversies  between  citizens  of  dif- 
ferent States  as  well  as  to  cases  arising  under  the  Con- 
stitution, treaties,  and  laws  of  the  United  States,  and  the 
manner  and  conditions  upon  which  that  power  shall  be 
exercised,  except  as  the  original  or  appellate  character  of 
the  jurisdiction  is  specially  designated  in  the  Constitu- 
tion, are  mere  matters  of  legislative  discretion.  In  some 
cases,  from  their  character,  the  judicial  power  is  necessa- 
rily exclusive  of  all  State  authority;  in  other  cases  it 
may  be  made  so  at  the  option  of  Congress,  or  it  may 
be  exercised  concurrently  with  that  of  the  States. 
Such  was  the  opinion  of  Mr.  Justice  Story,  as  expressed 
in  Martin  v.  Hunter's  Lessee,  1  Wheaton,  334,  and  this 
conclusion  was  adopted  and  approved  by  this  court  in 
the  recent  case  of  The  Moses  Taylor  (4  Wallace,  429, 
decided  at  the  December  Term,  1866).  The  legislation 
of  Congress  has  proceeded  upon  the  correctness  of  this 
position  in  the  distribution  of  jurisdiction  to  the  Federal 
courts.  The  Judiciary  Act  of  1789,  as  observed  in  the 
case  of  The  Moses  Taylor,  declares,  "  that  in  some  cases 
from  their  commencement  such  jurisdiction  shall  be  ex- 
clusive :  in  other  cases  it  determines  at  what  stage  of 
procedure  such  jurisdiction  shall  attach,  and  how  long 
and  how  far  concurrent  jurisdiction  of  the  State  courts 
shall  be  permitted.  Thus,  cases  in  which  the  United 
States  are  parties,  civil  causes  of  admiralty  and  maritime 
jurisdiction,  and  cases  against  consuls  and  vice-consuls, 
except  for  certain  offences,  are  placed  from  their  com- 
mencement exclusively  under  the  cognizance  of  the 
Federal  courts.  On  the  other  hand,  some  cases  in  which 
an  alien  or  a  citizen  of  another  State  is  made  a  party 
may  be  brought  either  in  a  Federal  or  a  State  court,  at 
the  option  of  the  plaintiff,  and  if  brought  in  the  State 
court  may  be  prosecuted  until  the  appearance  of  the  de- 
fendant, and  then  at  his  option  may  be  suffered  to  re- 
main there  or  may  be  transferred  to  the  jurisdiction  of 
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the  Federal  courts.  Other  cases,  not  included  under 
these  heads  but  involving  questions  under  the  Constitu- 
tion, laws,  treaties,  or  authority  of  the  United  States,  are 
only  drawn  within  the  control  of  the  Federal  courts  upon 
appeal  or  writ  of  error  after  final  judgment.  By  subse- 
quent legislation  of  Congress,  and  particularly  by  the 
legislation  of  the  last  four  years,  many  of  the  cases 
which  by  the  Judiciary  Act  could  only  come  under  the 
cognizance  of  the  Federal  courts  after  final  judgment  in 
the  State  courts,  may  be  withdrawn  from  the  concurrent 
jurisdiction  of  the  latter  courts  at  earlier  stages,  upon  the 
application  of  the  defendant.  The  constitutionality  of 
these  provisions  cannot  be  seriously  questioned  and  is  of 
frequent  recognition  by  both  State  and  Federal  courts." 

When  the  jurisdiction  of  the  Federal  court  depended 
upon  the  citizenship  of  the  parties,  the  case  could  not  be 
withdrawn  from  the  State  courts  after  suit  commenced 
until  the  passage  of  the  act  of  1867,  except  upon  the 
application  of  the  defendant.  The  provision  of  the  Con- 
stitution extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  different  States 
had  its  existence  in  the  impression  that  State  attach- 
ments and  State  prejudices  might  affect  injuriously  the 
regular  administration  of  justice  in  the  State  courts.  The 
protection  intended  against  these  influences  to  non-resi- 
dents of  a  State  was  originally  supposed  to  have  been 
sufficiently  secured  by  giving  to  the  plaintiff  in  the  first 
instance  an  election  of  courts  before  suit  brought;  and 
where  the  suit  was  commenced  in  a  State  court  a  like 
election  to  the  defendant  afterwards.  The  time  at  which 
the  non-resident  party  should  be  allowed  thus  to  make 
his  election  was  evidently  a  mere  matter  of  legislative 
discretion,  a  simple  question  of  expediency.  If  Congress 
has  subsequently  become  satisfied,  that  where  a  plaintiff 
discovers,  after  suit  brought  in  a  State  court,  that  the 
prejudice  and  local  influence,  against  which  the  Constitu- 


13 

tion  intended  to  guard,  are  such  as  are  likely  to  prevent 
him  from  obtaining  justice,  he  ought  to  be  permitted  to 
remove  his  case  into  a  National  court,  it  is  not  perceived 
that  any  constitutional  objection  exists  to  its  authorizing 
the  removal,  and,  of  course,  to  prescribing  the  conditions 
upon  which  the  removal  shall  be  allowed. 

It  follows,  from  the  views  we  have  expressed,  that  the 
objection  to  the  jurisdiction  of  this  action  by  the  Circuit 
Court,  upon  the  grounds  advanced  by  the  defendant, 
cannot  be  maintained. 

It  only  remains  to  say  a  few  words  upon  the  refusal  of 
the  court  to  give  the  instructions  prayed  by  the  defend- 
ant, and  upon  its  ruling  in  the  admission  of  certain  evi- 
dence, and  its  charge  to  the  jury. 

The  facts  of  the  case  are  very  few,  and  with  respect  to 
most  of  them  there  was  little  conflict  of  evidence.  [The 
learned  justice  here  stated  the  facts  of  the  case,  and  con- 
tinued :] 

Upon  these  facts  the  court  gave  to  the  jury  a  clear  and 
full  charge  upon  the  duties  and  responsibilities  of  the 
railroad  company  in  crossing  the  street  of  the  city,  with 
its  engines  and  trains,  and  upon  the  care,  prudence,  and 
caution  which  it  was  incumbent  upon  the  deceased  to 
exercise  in  crossing  the  tracks;  and  as  to  the  damages 
which  the  jury  were  authorized  to  find,  in  case  they  were 
satisfied  that  the  employees  of  the  company  had  been 
guilty  of  negligence,  and  that  such  negligence  had  caused 
the  death  of  the  deceased. 

The  counsel  of  the  plaintiff  had  requested  three  spe- 
cial instructions  to  the  jury,  and  the  counsel  of  the  de- 
fendant had  requested  nineteen  special  instructions.  The 
court,  however,  declined  to  give  any  of  them  except  as 
they  were  embraced  in  its  general  charge.  Some  of  the 
instructions  prayed  by  the  defendant  presented  the  law 
respecting  the  liability  of  the  company  correctly,  and 
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some  of  them  were  based  upon  an  assumed  condition  of 
things  which  the  evidence  did  not  warrant.  But  it  is 
not  error  for  a  court  to  refuse  to  give  an  extended  series 
of  instructions,  even  though  some  of  them  may  be  cor- 
rect in  the  propositions  of  law  which  they  present,  if  the 
law  arising  upon  the  evidence  is  given  by  the  court  with 
such  fulness  as  to  guide  correctly  the  jury  in  its  findings, 
as  was  the  case  here;  nor  is  a  judgment  to  be  set  aside 
because  the  charge  of  the  court  may  be  open  to  some 
verbal  criticisms,  in  particulars  considered  apart  by  them- 
selves, which  could  not  when  taken  with  the  rest  of  the 
charge  have  misled  a  jury  of  ordinary  intelligence.  The 
propriety  of  the  rulings  of  the  court  in  this  case  is  fully 
vindicated  in  its  opinion  on  the  motion  for  a  new  trial. 

The  evidence  of  the  condition  of  the  deceased — that 
she  was  enciente  at  the  time  of  the  accident — could  not 
materially  have  affected  the  jury  in  the  estimation  of  the 
damages,  after  the  clear  and  explicit  charge  of  the  court, 
as  to  the  character  of  the  damages  which  only  they  were 
authorized  to  consider. 

The  other  evidence  in  the  case,  to  the  admission  of 
which  objection  was  taken,  was  not  material,  and  could 
not  have  influenced  the  result. 

Judgment  affirmed. 
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The  aim  of  Congress  in  statutes  [relieving  parties  from  the  conse- 
quences of  defects  in  title  has  been  to  protect  bonajide  settlers, 
and  not  intruders  upon  the  original  settlers,  seeking  by  violence,  or 
fraud,  or  breach  of  contract  to  appropriate  the  benefit  of  their  labor. 
The  legislation  in  this  respect  and  the  decisions  of  this  court  upon 
it  reviewed. 

The  provision  in  %  5  of  the  act  of  March  3d,  1877,  in  relation  to  the 
Hot  Springs  reservation  in  the  State  of  Arkansas,  that  the  commis- 
sioners shall  "  finally  determine  the  right  of  each  claimant  or  oc- 
cupant," relates  to  the  legal  title  which  under  the  act  is  to  pass 
from  the  United  States  ;  but  it  does  not  preclude  a  court  of  equity, 
after  issue  of  a  patent  in  accordance  with  the  determination  of  the 
commissioners,  from  inquiring  whether  the  legal  title  from  the 
United  States  is  not  equitably  subject  to  a  trust  in  favor  of  other 
parties.  Johnson  v.  Tovsley,  13  Wall.  72,  cited  and  followed. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

RECTOR  v.  GIBBONS, 

DELIVERED    BY 

MR.  JUSTICE  KIELD, 

At  October  Term,  1883* 

This  was  a  suit  in  equity  commenced  in  Garland  cir- 
cuit Court  in  Arkansas,  and  removed  under  the  Removal 
Act  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas.  The  bill  alleged  that  the  plain- 
tiff went  into  possession,  in  1839,  of  a  tract  of  land  within 
the  Hot  Springs  Reservation  in  Arkansas,  under  color  of 
title  derived  from  the  location  of  a  New  Madrid  claim, 
and  made  valuable  improvements  on  it,  and  continued  in 
possession  until  dispossessed  in  1876  by  the  receiver  ap- 
pointed by  the  Court  of  Claims;  that  in  1873,  a  lease 
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was  made  by  his  son,  as  his  trustee,  to  Gibbon  and  Kirk- 
patrick,  parties  defendant,  the  lessees  covenanting  to 
make  certain  improvements  thereon,  which  were  to  be- 
come the  lessor's  property  on  the  expiration  of  the  term 
on  payment  of  a  part  of  the  cost,  and  to  pay  an  agreed 
rent  and  to  deliver  up  the  premises  on  the  expiration  of 
the  term  ;  that  in  1877,  Gibbon  and  Kirkpatrick  trans- 
ferred the  lease  to  one  Ballantine,  who  died  leaving  his 
children,  the  other  parties  defendant,  as  heirs ;  that  in 
the  proceedings  before  the  commissioners  under  the  a*ct 
of  March  3d,  1877,  19  Stat.  377,  the  plaintiff  appeared 
and  filed  a  claim  to  purchase  the  tract,  and  the  heirs  of 
Ballantine  did  the  same,  and  that  the  commissioners 
awarded  the  right  to  the  heirs.  There  were  other  allega- 
tions not  material  in  the  issues  decided  in  this  case.  The 
bill  was  demurred  to  because  "  plaintiff  claims  the  prop- 
erty described  in  the  complaint,  on  the  ground  that  he 
was  an  occupant  and  owner  of  improvements  thereon, 
when  that  question,  as  appears,  was  finally  decided  by  the 
Hot  Springs  commissioners  under  the  act  of  Congress  of 
March  3d,  1877." 

Section  5  of  that  act  is  as  follows : 

"  SEC.  5.  That  it  shall  be  the  duty  of  said  commission- 
ers to  show  by  metes  and  bounds  on  the  map  herein  pro- 
vided for,  the  parcels  or  tracts  of  lands  claimed  by  reason 
of  improvements  made  thereon,  or  occupied,  by  each  and 
every  such  claimant  and  occupant  on  said  reservation ; 
to  hear  any  and  all  proof  offered  by  such  claimants  and 
occupants  and  the  United  States  in  respect  to  said  lands 
and  in  respect  to  the  improvements  thereon ;  and  to 
finally  determine  the  right  of  each  claimant  or  occupant 
to  purchase  the  same,  or  any  portion  thereof,  at  the  ap- 
praised value,  which  shall  be  fixed  by  said  commission- 
ers :  Provided,  however,  That  such  claimants  and  occupants 
shall  file  their  claims,  under  the  provisions  of  this  act, 
before  said  commissioners  within  six  calendar  months 
after  the  first  sitting  of  the  said  board  of  commissioners, 
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or  their  claims  shall  be  forever  barred  ;  and  no  claim 
shall  be  considered  which  has  accrued  since  the  twenty- 
fourth  day  of  April,  eighteen  hundred  and  seventy -six." 

The  demurrer  was  sustained  and  the  plaintiff  appealed. 
Messrs.  Garland,  Rose,  and  Compton,  for  appellant. 
Messrs.  Clark  and  Williams,  for  appellees. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  by  the  plaintiff  to 
charge  the  heirs-at-law  of  David  Ballantine,  as  trustees 
of  certain  real  property  within  the  Hot  Springs  Reserva- 
tion in  the  State  of  Arkansas,  and  compel  them  to  con- 
vey it  to  him.  The  question  for  determination  is  whether 
under  the  act  of  Congress  of  March  3d,  1877,  providing 
for  the  sale  of  part  of  the  reservation,  they  were  entitled 
to  purchase  the  property  in  preference  to  him. 

From  the  protracted  litigation  to  which  it  has  given 
rise,  the  Hot  Springs  Reservation  is  famous  in  the  history 
of  land  titles  of  the  country.  Early  in  the  present  cen- 
tury the  medicinal  qualities  of  those  springs  were  dis- 
covered, and  from  that  fact  the  adjacent  lands  had  an 
exceptional  value.  They  were  claimed  by  different  indi- 
viduals, some  portions  under  a  New  Madrid  certificate, 
and  some  portions  under  pre-emption  settlements.  The 
plaintiff  entered  upon  the  parcels  in  controversy  as  early 
as  1839,  under  an  attempted  location  of  a  New  Madrid 
certificate  made  in  1820,  and  he  remained  in  their  ex- 
clusive possession  until  April  24th,  1876.  They  were 
then  taken  in  charge  by  a  receiver  appointed  by  the 
Court  of  Claims  under  an  act  passed  in  1870,  to  enable 
persons  claiming  title,  either  legal  or  equitable,  to  the 
whole  or  to  any  part  of  the  four  sections  of  land  constitut- 


ing  the  reservation,  to  bring  suit  in  that  court  for  the  de- 
termination of  their  title  as  against  the  United  States. 
Four  suits  were  brought,  one  of  them  by  the  plaintiff, 
and  they  resulted  in  an  adjudication  that  the  title  was  in 
the  United  States,  and  that  the  several  claims  were  in- 
valid. (Hot  Springs  Cases,  92  U.  S.  698.)  The  decision 
against  him  was  regarded  as  a  special  hardship,  both 
from  his  long  possession,  and  from  the  fact  that  his  fail- 
ure to  obtain  a  title  was  occasioned  by  the  neglect  of  the 
public  officer,  under  whose  direction  the  land  was  sur- 
veyed, to  return  the  survey  and  a  plat  of  the  location  to 
the  recorder  of  land  titles  for  the  Territory  of  Missouri. 
Until  such  return  the  location  under  the  New  Madrid 
certificate  was  incomplete,  and  the  lands  were  not  appro- 
priated so  as  to  exclude  the  operation  of  the  act  of  April 
20th,  1832,  by  which  the  four  sections  were  reserved  for 
the  future  disposal  of  the  United  States.  This  court,  in 
rejecting  all  the  claims,  observed  that  whatever  hardship 
might  thereby  ensue  would,  no  doubt,  be  taken  into  con- 
sideration by  the  legislative  department  in  the  future  dis- 
position of  the  lands.  Accordingly,  and,  it  is  believed, 
upon  this  suggestion,  Congress  passed  the  act  of  March 
3d,  1877.  It  provided  for  the  appointment  by  the  Presi- 
dent of  "  three  discreet,  competent,  and  disinterested 
persons  "  to  constitute  a  board  of  commissioners,  and  im- 
posed upon  them  various  duties.  Among  other  things,  it 
required  them,  under  the  direction  and  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,  to  designate  a 
tract  sufficiently  large  to  include  all  the  hot  or  warm 
springs  on  the  land,  embracing  what  is  known  as  the 
Hot  Springs  Mountain,  which  tract  was  declared  to  be 
reserved  from  sale ;  and  to  lay  out  the  residue  of  the 
land  into  convenient  squares,  blocks,  lots,  avenues,  streets, 
and  alleys,  the  lines  of  which  were  to  correspond  with 
existing  lines  of  occupants  of  the  reservation  as  near  as 
might  be  consistent  with  the  interests  of  the  United  States. 


It  also  provided  that  they  should,  by  a  map  prepared  for 
that  purpose,  show  the  metes  and  bounds  of  the  parcels 
of  tracts  claimed  by  reason  of  improvements  thereon,  or 
occupied  on  the  reservation ;  should  hear  proofs  offered 
by  claimants  and  occupants  in  respect  to  the  lands  and 
improvements,  and  "  finally  determine  the  right  of  each 
claimant  or  occupant  to  purchase  the  same,  or  any  por- 
tion thereof,  at  the  appraised  value  fixed  by  the  commis- 
sioners. It  declared  that  claimants  and  occupants  should 
file  their  claims  before  the  commissioners  within  six 
months  after  the  first  session  of  the  board,  or  that  their 
claims  should  be  barred;  and  that  no  claim  should  be 
considered  which  had  accrued  after  the  24th  of  April, 
1876.  It  also  made  it  the  duty  of  the  commissioners  to 
file  in  the  office  of  the  Secretary  of  the  Interior  the  map 
and  survey,  with  the  boundary  lines  of  each  claim 
clearly  marked  thereon,  and  with  each  division  and  sub- 
division traced  and  numbered,  accompanied  by  a  sched- 
ule showing  the  name  of  the  claimant  of  each  lot  or 
parcel  of  land  with  its  appraised  value ;  and  also  all  the 
evidence  taken  by  them  "  respecting  the  claimant's  posses- 
sory right  of  occupation  "  to  any  portion  of  the  reserva- 
tion, and  their  findings  in  each  case,  with  their  appraisal 
of  the  value  of  each  tract  and  of  the  improvements  there- 
on ;  and  to  issue  a  certificate  to  eacli  claimant  setting 
forth  the  amount  of  land  the  holder  was  entitled  to  pur- 
chase, and  its  valuation,  and  also  the  character  and  val- 
uation of  the  improvements.  19  Stat.  377. 

The  act  made  it  the  duty  of  the  Secretary  of  the  In- 
terior, within  thirty  days  after  the  commissioners  had 
filed  their  report  and  map,  to  instruct  the  land  officers  of 
Little  Rock  land  district  to  allow  the  lands  to  be  entered, 
and  to  cause  a  patent  to  be  issued  therefor. 

Within  the  required  time,  the  plaintiff  filed  his  claim 
before  the  commissioners,  and  presented  proof  showing 
his  long  continued  occupation  of  the  land  in  controversy, 


and  the  improvements  he  had  made  thereon.  Whilst  it 
was  in  his  occupation,  on  the  21st  of  February,  1873,  he, 
through  his  son,  who  held  the  property  as  trustee  to  pay 
certain  debts,  leased  it  to  the  defendants  Gibbon  and 
Kirkpatrick,  for  the  purpose  of  a  hotel,  bath-house  and 
out-houses,  at  an  annual  rent  of  $500,  and  $1,500  addi- 
tional for  water  privileges,  for  the  term  of  three  years 
and  three  months,  beginning  on  that  day  and  ending  on 
the  21st  of  May,  1876.  The  lease  provided  that  the 
hotel  and  other  improvements  should  not  cost  more  than 
$12,000  ;  that  at  the  end  of  the  term  the  lessor  should 
have  the  right  to  take  the  improvements  by  paying  two- 
thirds  of  their  first  cost,  and  should  take  the  furniture  in 
the  hotel  and  bath-house  by  paying  its  actual  value,  so 
that  the  same  should  not  exceed  $8,000  ;  that,  if  he 
should  not  pay  these  amounts  at  the  end  of  the  term,  the 
lease  should  be  extended  on  the  same  conditions  until  he 
should  make  the  payments,  giving  ninety  days'  notice  of 
his  intention  to  terminate  the  lease ;  that  upon  its  termi- 
nation as  specified  the  lessees  should  deliver  to  him,  or  to 
his  successors  in  office,  or  grantees,  or  to  "  whomsoever  at 
that  time  in  law  may  have  the  right  to  control  the  trust 
property,"  all  the  lands  leased  to  them,  "  promptly  with- 
out failure  and  free  from  let  or  hindrance  of  any  kind 
whatever,  together  with  all  buildings,  out-houses,  and  im- 
provements "  that  might  be  erected  on  the  premises.  The 
terms  "  to  whomsoever  at  that  time  in  law  may  have  the 
right  to  control  the  trust  property  "  refer  to  persons  law- 
fully controlling  the  property  under  authority  derived 
.from  the  plaintiff.  The  lessor  then  held  the  property  as 
trustee,  and  by  the  covenant,  when  the  trust  should  be 
discharged,  the  right  of  control  would  revert  to  him. 
They  were  not  intended  to  authorize  a  delivery  under 
any  circumstances  to  parties  claiming  adversely. 

Soon  after  the  lease  was  executed  the  trust  was  dis- 
charged by  the  payment  of  the  debts,  and  the  property 


and  possession  reverted  to  the  plaintiff.  Before  the  lease 
he  had  made  improvements  of  the  value  of  at  least 
$1,000  in  excavations,  grading,  and  building  a  wall  to 
protect  the  land  from  the  action  of  the  water  of  the  Hot 
Springs  Creek,  and  had  erected  valuable  buildings. 
After  the  lease  a  hotel  was  built  on  the  premises,  and  be- 
fore the  end  of  the  term  the  parties  agreed  that  the  lease 
should  be  continued  until  some  time  in  the  future,  when 
it  might  be  terminated  by  written  notice  as  provided  in 
the  instrument. 

In  the  year  1877  the  lessees  sold  and  transferred  all 
their  interest  in  the  premises  to  one  David  Ballantine,  he 
knowing  at  the  time  the  terms  and  conditions  of  the  lease. 
While  the  lessees  were  in  possession,  and  before  their 
transfer,  the  plaintiff  gave  them  notice  of  his  desire  to 
terminate  the  lease,  and  requested  them  to  furnish  him 
with  a  list  of  the  furniture  coming  within  its  provisions, 
which  they  promised  to  do,  but  never  did.  He  never 
could  get  from  them  the  information  required  for  settle- 
ment, and  therefore  none  was  ever  made,  though  he  was 
ready  and  willing  and  frequently  offered  to  pay  all  the 
sums  that  might  be  due  to  them  under  the  terms  of  the 
lease,  which  offer  they,  under  various  pretences,  always 
declined.  After  entering  upon  the  premises  under  the 
transfer,  Ballantine  died,  being  at  the  time  a  resident  of 
Illinois,  leaving  surviving  him  certain  of  the  defendants 
who  are  named  in  the  bill  of  complaint  as  his  heirs-at- 
law.  By  the  survey  of  the  commissioners  a  part  of  the 
premises  was  laid  off  and  designated  as  lots  five,  six, 
seven,  eight,  nine,  ten  and  eleven  in  block  eighty-nine  in 
the  town  of  Hot  Springs,  and  the  residue  thereof,  on 
which  the  hotel  and  some  of  the  out-buildings  were 
erected,  was  laid  off  into  a  street.  They  were  appraised 
at  the  value  of  $10,000,  and  condemned,  and  were  then 
torn  down  and  destroyed.  A  certificate  of  their  con- 
demnation and  value  was  given  to  the  heirs  of  Ballan- 
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tine.  As  already  mentioned,  the  plaintiff  filed  his  claim 
to  purchase  the  lots  before  the  commissioners.  The  heirs 
of  Ballantine  also  filed  a  like  claim,  and  to  them  was 
awarded  the  right  to  purchase,  although  it  was  shown 
that  their  ancestor  had  acquired  his  possession  under  the 
lease  made  to  Gibbon  and  Kirkpatrick.  For  these 
reasons — that  the  heirs  never  had  any  other  right  or 
title  to  the  lands,  or  to  their  possession  except  under  the 
lease,  containing  covenants  to  restore  the  property  and 
possession  to  the  lessor  or  to  his  successor  in  title  on  its 
termination  —  the  plaintiff  prays  that  they  be  adjudged 
to  hold  the  lands  as  trustees  for  his  use  and  benefit,  and 
be  decreed  to  convey  them  to  him,  on  his  paying  the 
money  advanced  in  the  purchase,  and  that  he  be  allowed 
reasonable  rent  for  the  occupancy  of  the  lands. 

The  bill  of  complaint  sets  forth  the  material  facts  which 
we  have  stated,  and  a  demurrer,  to  it  was  sustained,  the 
court  holding  that  the  decision  of  the  commissioners 
awarding  to  the  heirs  of  Ballantine  the  right  to  purchase 
was  a  final  adjudication  and  conclusive  upon  the  parties  ; 
and  even  if  not  conclusive  was  correct.  The  ruling  in 
both  particulars  the  plaintiff  insists  was  erroneous. 

It  is  very  clear  that  the  heirs  of  Ballantine  are  not 
parties  for  whose  benefit  the  act  of  1877  was  passed.  He 
only  acquired  his  claim  to  the  property  during  that  year 
by  transfer  from  the  original  lessees  of  their  leasehold 
interests.  He  could  not  assert  any  independent  claim 
acquired  after  April  24th,  1876.  The  act  in  terms  de- 
clares that  no  claim  to  purchase  any  portion  of  the  res- 
ervation accruing  after  that  date,  shall  be  considered  by 
the  commissioners.  As  already  mentioned,  it  followed 
our  decision  that  certain  persons,  claimants  and  occu- 
pants of  portions  of  the  reservation,  were  not  entitled  to 
the  land,  and  was  designed  to  confer  upon  them  and 
others  in  like  position  a  title  to  such  portions  as  they  had 
occupied  or  improved,  after  first  setting  aside  and  re- 
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serving  from  sale  a  tract  sufficiently  large  to  include  the 
Hot  Springs  and  land  immediately  adjacent.  Those 
parties  were  not  trespassers,  in  the  offensive  meaning  of 
that  term,  nor  intentional  invaders  of  the  rights  of  the 
United  States.  They  entered  upon  the  land  in  the  confi- 
dent belief  that  they  were  authorized  to  do  so.  The 
plaintiff  relied  upon  a  New  Madrid  certificate  which  was 
located  upon  the  lands  in  controversy  as  far  back  as 
1820,  and  his  failure  to  secure  the  title  arose,  as  already 
stated,  from  the  omission  of  the  public  surveyor  to  re- 
turn the  survey  and  a  plat  of  them  to  the  recorder  of 
land  titles  before  the  act  of  1832  took  effect  and  with- 
drew the  lands  from  appropriation.  The  government 
did  not  treat  him  and  the  other  claimants  as  wanton  in- 
truders on  the  public  domain,  for  then  it  might  have 
ejected  them  by  force.  Instead  of  that  it  authorized  pro- 
ceedings for  a  judicial  ascertainment  of  the  merits  of 
their  respective  claims.  The  act  of  1877  embraces, 
therefore,  under  the  designation  of  claimants  and  occu- 
pants, those  who  had  made  improvements,  or  claimed 
possession  under  an  assertion  of  title  or  a  right  of  pre- 
emption by  reason  of  their  location  or  settlement.  It 
was  for  their  benefit  that  the  act  was  passed,  in  order  that 
they  should  not  entirely  forfeit  their  claims  from  location 
or  settlement,  and  their  improvements,  but  should  have, 
except  as  to  the  portions  reserved,  the  right  of  purchase. 
Parties  succeeding,  by  operation  of  law  or  by  conveyance, 
to  the  possession  of  such  claimants  and  occupants,  would 
succeed  also  to  their  rights.  But  lessees  under  a  claim- 
ant or  occupant,  holding  the  property  for  him,  and  bound 
by  their  stipulation  to  surrender  it  on  the  termination  of 
their  lease,  stand  in  no  position  to  claim  an  adverse  and 
paramount  right  of  purchase.  Their  possession  is  in  law 
his  possession.  The  contract  of  lease  implies  not  only  a 
recognition  of  his  title  but  a  promise  to  surrender  the 
possession  to  him  on  the  termination  of  tlie-lease.  They, 


10 

therefore,  whilst  retaining  possession,  are  estopped  to 
deny  his  rights.  Blight's  Lessee  v.  Rochester,  7  Wheat.  533. 

This  rule  extends  to  every  person  who  enters  under 
lessees  with  knowledge  of  the  terms  of  the  lease,  whether 
by  operation  of  law  or  by  purchase  and  assignment. 
The  lessees  in  this  case,  and  those  deriving  their  interest 
under  them,  could,  therefore,  claim  nothing  against  the 
plaintiff  by  virtue  either  of  their  possession,  for  it  was  in 
law  his  possession,  or  of  their  improvements,  for  they 
were  in  law  his  improvements,  and  entitled  him  to  all 
the  benefits  they  conferred,  whether  by  pre-emption  or 
otherwise.  Whatever  the  lessees  and  those  under  them 
did  by  way  of  improvement  on  the  leased  premises  in- 
ured to  his  benefit  as  absolutely  and  effectually  as  though 
done  by  himself. 

Whenever  Congress  has  relieved  parties  from  the  con- 
sequences of  defects  in  their  title,  its  aim  has  been  to 
protect  those  who,  in  good  faith,  settled  upon  public  land 
and  made  improvements  thereon  ;  and  not  those  who  by 
violence  or  fraud  or  breaches  of  contract  intruded  upon 
the  possessions  of  original  settlers  and  endeavored  to  ap- 
propriate the  benefit  of  their  labors.  There  has  been  in 
this  respect  in  the  whole  legislation  of  the  country  a  con- 
sistent observance  of  the  rules  of  natural  right  and  justice. 
There  was  a  time,  in  the  early  periods  of  the  country, 
when  a  party  who  settled  in  advance  of  the  public  sur- 
veys was  regarded  as  a  trespasser,  to  be  summarily  and 
roughly  ejected.  But  all  this  has  been  changed  within 
the  last  half  century.  With  the  acquisition  of  new  terri- 
tory, new  fields  of  enterprise  have  been  opened,  popula- 
tion has  spread  over  the  public  lands,  villages  and  towns 
have  sprung  up  on  them,  and  all  the  industries  and  in- 
stitutions of  a  civilized  and  prosperous  people  have  been 
established,  with  the  church  and  school-house  by  their 
side,  before  the  surveyor  with  his  quadrant  and  line  ap- 
peared. 
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With  absolute  confidence  these  pioneers  have  relied 
upon  the  justice  of  their  government,  and  they  have 
never  been  disappointed.  The  most  striking  illustrations 
of  this  confidence,  and  of  the  just  action  of  the  govern- 
ment, are  found  in  the  settlement  of  Oregon  and  Cali- 
fornia. Before  any  laws  of  the  United  States  had  been 
extended  to  Oregon,  enterprising  men  crossed  the  plains 
and  took  possession  of  its  fertile  fields.  They  organized 
a  provisional  government  embracing  guarantees  of  all 
private  rights.  They  passed  laws  under  which  persons 
and  property  were  protected  and  justice  administered 
with  as  much  care  and  wisdom  as  in  old  communities. 
They  prescribed  regulations  for  the  possession  and  occu- 
pation of  land  among  themselves,  and  when  the  laws  of 
the  United  States  were  extended  over  the  country  those 
regulations  were  respected,  and  the  rights  acquired  under 
them  recognized  and  enforced. 

On  this  subject  Mr.  Justice  Miller,  speaking  for  the 
court  in  Lamb  v.  Davenport,  said  of  the  settlement  upon 
the  land  which  now  embraces  the  town  of  Portland  :  "It 
is  sufficient  here  to  say  that  several  years  before  that  [the 
donation]  act  was  passed,  and  before  any  act  of  Congress 
existed  by  which  title  to  the  land  could  be  acquired, 
settlement  on  and  cultivation  of  a  large  tract  of  land, 
which  includes  the  lots  in  controversy,  had  been  made, 
and  a  town  laid  off  into  lots,  and  lots  sold,  and  that  these 
are  a  part  of  the  present  city  of  Portland.  Of  course  no 
legal  title  vested  in  any  one  by  these  proceedings,  for 
that  remained  in  the  United  States ;  all  of  which  was 
well  known  and  undisputed.  But  it  was  equally  well 
known  that  those  possessory  rights  and  improvements 
placed  on  the  soil  were,  by  the  policy  of  the  government, 
generally  protected,  so  far  at  least  as  to  give  priority  of 
the  right  to  purchase  whenever  the  land  was  offered  for 
sale,  and  when  no  special  reason  existed  to  the  contrary. 
And  though  these  rights  or  claims  rested  on  no  statute, 
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or  any  positive  promise,  the  general  recognition  of  them 
in  the  end  by  the  government,  and  its  disposition  to  pro- 
tect the  meritorious  actual  settlers,  who  were  the  pioneers 
of  emigration  in  the  new  territories,  gave  a  decided  and 
well  understood  value  to  these  claims.  They  were  all 
subject  to  bargain  and  sale,  and  as  among  the  parties  to 
such  contracts  they  were  valid.  The  right  of  the  United 
States  to  dispose  of  their  own  property  is  undisputed,  and 
to  make  rules  by  which  the  lands  of  the  government 
may  be  sold  or  given  away  is  acknowledged  ;  but  subject 
to  these  well  known  principles,  parties  in  possession  of 
the  soil  might  make  valid  contracts,  even  concerning  the 
title,  predicated  upon  the  hypothesis  that  they  might 
thereafter  lawfully  acquire  the  title,  except  in  cases 
where  Congress  had  imposed  restrictions  on  such  con- 
tracts." 18  Wall.  307,  313,  314. 

So  in  California  the  discovery  of  the  precious  metals 
was  followed,  as  is  well  known,  by  a  large  immigration 
to  the  State  which  increased  her  population  in  a  few  years 
to  several  hundred  thousand.  The  majority  of  the  immi- 
grants at  first  found  their  way  into  the  mineral  regions 
and  became  seekers  of  gold.  But  still  a  very  large  num- 
ber settled  upon  the  farming  lands,  erected  houses  there- 
on, planted  vineyards  and  orchards,  and  subjected  por- 
tions to  cultivation.  Much  of  this  was  in  advance  of  the 
public  surveys,  and  even  before  the  passage  of  an  act  of 
Congress  opening  the  agricultural  lands  to  settlement, 
and  providing  for  the  sale  of  the  mineral  lands,  i  Yet  the 
progress  of  the  country  was  not  thereby  stayed.  The 
first  appropriator  of  mineral  lands  within  certain  limits, 
or  the  first  settler  on  agricultural  lands  to  the  extent  pre- 
scribed by  the  pre-emption  laws  in  force  in  other  States, 
was  recognized  everywhere  as  having  a  better  right  than 
others  to  the  claim  appropriated,  or  to  the  land  settled 
upon.  In  all  controversies,  except  as  against  the  govern- 
ment, he  was  regarded  as  the  original  owner  from  whom 
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title  was  to  be  traced.  And  when  the  government  ex- 
tended its  surveys  over  the  agricultural  lands  it  gave  the 
privilege  of  purchasing — the  pre-emption  right — to  the 
first  settler,  requiring  only  that  his  possession  should  be 
continued,  accompanied  with  improvement.  And  when 
it  allowed  the  mineral  lands  to  be  sold,  it  was  to  the 
original  appropriator,  or  to  those  deriving  their  claim 
from  him,  that  title  was  given.  In  no  instance  in  the 
legislation  of  the  country  have  the  claims  of  an  intruder 
upon  the  prior  possession  of  others,  or  in  disregard  of 
their  rights,  been  sustained.  Laborers  occupying  mining 
claims,  or  agricultural  lands,  whilst  working  for  the  first 
appropriator  or  settler,  acquired  no  pre-emptive  rights 
over  him  to  such  claims  or  lands ;  nor  did  any  permis- 
sive occupation  under  him,  as  tenant  or  otherwise,  im- 
pair his  rights.  To  construe  the  act  of  1877  so  as  to  give 
to  lessees  a  better  right  than  their  landlord  to  purchase 
the  land  of  which  he  had  been  in  occupation  more  than 
a  third  of  a  century,  would  require  us  to  attribute  to 
Congress  not  only  the  intention  to  do  him  flagrant  in- 
justice, but  to  depart  from  its  previous  uniform  and  long 
settled  policy  to  protect  the  pioneer  and  original  settler 
upon  the  public  domain. 

In  the  dealing  of  the  government  with  occupants  of 
lots  in  towns  built  upon  the  public  lands,  we  have  a 
further  illustration  of  the  good  faith  which  is  exacted 
from  parties  seeking  the  title  of  the  United  States.  The 
Town  Site  Act  of  Congress  of  May  23d,  1844,  provides 
that  whenever  any  portion  of  the  surveyed  public  lands 
has  been  settled  upon  and  occupied  as  a  town  site,  it 
shall  be  lawful,  if  the  town  be  incorporated,  for  the  cor- 
porate authorities,  and  if  not  incorporated,  for  the  judge 
of  the  County  Court,  to  enter  at  the  proper  land  office, 
and  at  the  minimum  price,  such  land  "  in  trust  for  the 
several  use  and  benefit  of  the  occupants  thereof,  accord- 
ing to  their  respective  interests;  the  execution  of  which 
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trust  as  to  the  disposal  of  the  lots  in  such  town,  and  the 
proceeds  of  the  sale  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  legis- 
lative authority  of  the  State  or  Territory  in  which  the 
same  is  situated."  5  Stat.  657.  The  act  of  Congress  of 
March  3d,  1853,  extended  the  provisions  of  this  act,  and, 
with  certain  exceptions,  made  the  whole  of  the  public 
lands,  not  being  mineral,  occupied  as  towns  or  villages, 
subject  to  like  entry,  whether  settled  upon  before  or  after 
they  were  surveyed. 

In  Ricks  v.  Reed,  decided  in  1862,  the  proper  con- 
struction of  the  act  was  a  question  before  the  Supreme 
Court  of  California,  and  the  court  said :  "  It  is  true  the 
entry  of  the  town  lands  by  the  corporate  authorities  or 
county  judge  is,  under  the  act  of  Congress,  '  in  trust  for 
the  several  use  and  benefit  of  the  occupants  thereof,  ac- 
cording to  their  respective  interests ' ;  but  this  provision 
does  not  establish  that  it  was  the  intention  of  Congress  to 
give  the  benefits  of  the  entry  to  mere  temporary  occu- 
pants of  particular  tracts  at  the  date  of  the  entry,  with- 
out reference  to  the  character  of  their  occupancy,  and 
thereby,  in  many  instances,  deprive  the  original  bona  fide 
settlers  of  the  premises  and  improvements  in  favor  of 
those  who  had,  by  force  or  otherwise,  intruded  upon  their 
settlement.  Were  such  the  effect  of  the  provision  in 
question,  the  trespasser  of  yesterday,  or  the  tenant  of  to- 
day, would  often  be  in  a  better  position  than  the  parties 
who,  by  their  previous  occupation  and  industry,  had 
built  up  the  town  and  made  the  property  valuable.  We 
do  not  think  Congress  could  have  contemplated  that  re- 
sults of  this  nature  should  follow  from  its  legislation,  but, 
on  the  contrary,  that  it  intended  that  the  original  and 
bona  fide  occupants  should  be  the  recipients  of  the  bene- 
fits of  the  entry  to  the  extent,  at  least,  of  their  interest — 
that  is,  of  their  actual  occupancy  and  improvements." 
19  Cal.  551,  575.) 
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The  provision  of  the  act  that  the  commissioners  "shall 
finally  determine  the  right  of  each  claimant  or  occupant" 
to  purchase  the  land  or  a  portion  of  it,  does  not  neces- 
sarily withdraw  that  determination  from  the  considera- 
tion of  the  court.  It  is  "final  so  far  as  the  land  depart- 
ment is  concerned.  By  the  general  law  all  proceedings 
for  the  alienation  of  the  public  lands,  from  the  incipient 
steps  to  a  patent,  are  placed  under  the  supervision  of 
that  department.  The  provision  in  question  takes  the 
action  of  the  board,  in  the  particulars  mentioned,  from 
that  supervision.  In  effect  it  substitutes  the  board  in  the 
place  of  the  ordinary  land  officers,  with  only  a  modifica- 
tion of  duties  and  powers  adapted  to  the  peculiar  circum- 
stances of  the  case.  It  does  not  withdraw  its  decisions 
from  the  correcting  power  of  the  court  when  the  board 
has  misconstrued  the  statute,  and  thus  defeated  its  mani- 
fest purpose,  and  made  its  benefits  inure  to  those  who 
were  never  in  the  contemplation  of  Congress,  and  there- 
fore were  not  intended  to  be  the  recipients  of  its  bounty. 

The  powers  of  the  commissioners  under  the  act  of  1877 
are  not  essentially  different  from  those  of  the  receiver 
and  register  of  the  land  office  in  cases  of  conflicting  claims 
to  pre-emption.  The  latter  officers  must  hear  the  evi- 
dence of  parties,  and  decide  as  to  which  has  the  better 
right  to  the  patent  certificate.  The  judicial  character  of 
their  investigation  and  determination  is  as  great  and  im- 
portant as  that  of  the  commissioners  under  the  act  of 
1877.  The  acts  done  in  both  cases  relate  merely  to  the 
sale  of  public  lands ;  and  it  is  difficult  to  perceive  any 
reason  why,  when  private  rights  are  invaded,  the  door 
should  be  closed  against  relief  in  the  courts  of  the  country 
in  the  one  case  more  than  in  the  other. 

The  statute,  in  requiring  the  commissioners  to  "  finally 
determine  the  right  of  each  claimant  or  occupant  to  pur- 
chase "  parts  of  the  reservation,  recognizes  the  existence 
of  rights  as  between  different  claimants,  though  equally 
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without  title  so  far  as  the  government  is  concerned.  But 
in  their  decision  they  have  ignored  the  universally  ac- 
knowledged right  as  between  landlord  and  tenants, giving 
to  the  latter  what  could  by  no  possibility  belong  to  them 
in  the  relation  which  they  occupied.  Had  Congress  in- 
tended to  invest  the  commissioners  with  absolute  discre- 
tion in  awarding  the  privilege  of  pre-emption  of  the 
several  parcels  of  land,  its  language  would  have  been 
different ;  it  would  not  have  required  an  examination  of 
witnesses,  a  regard  for  existing  boundaries,  and  a  deter- 
mination of  rights.  Everything  in  the  statute,  from  the 
beginning  to  the  end,  indicates  an  intent  that,  in  award- 
ing the  right  of  pre-emption,  the  commissioners  should 
be  governed,  not  by  an  arbitrary  discretion,  but  by  the 
existence  of  claims  by  possession,  and  a  consideration  of 
the  mutual  rights  of  parties  as  between  one  another. 
They  had  no  right  to  disregard  the  very  principle  on 
which  their  appointment  was  based. 

On  matters  depending  upon  conflicting  evidence  as  to 
the  extent  of  occupation  and  the  value  of  improvements, 
and  many  other  matters,  the  action  of  the  commissioners 
is  undoubtedly  final;  but  upon  the  construction  of  the 
law,  and  particularly  as  to  the  parties  for  whose  benefit 
it  is  designed,  it  is  subject,  equally  with  all  local  boards 
of  limited  jurisdiction,  to  have  its  conclusions,  if  errone- 
eus,  reviewed  and  corrected  by  the  judicial  tribunals ;  at 
least  the  equities  of  third  parties  arising  from  contracts 
or  fiduciary  relations  between  them  and  the  person  to 
whom  the  commissioners  may  adjudge  the  right  to  pur- 
chase, are  not  concluded  by  their  action.  This  question 
was  very  fully  and  thoughtfully  considered  in  Johnson  v. 
Towsley  (13  Wall.  72).  In  that  case  the  direct  question 
was  as  to  the  effect  to  be  given  to  the  tenth  section  of  the 
act  of  June  12th,  1858,  which  declared  that  appeals  in 
cases  of  contest  between  different  settlers  for  the  right  of 
pre-emption  should  thereafter  be  decided  by  the  Commis- 
sioner of  the  General  Land  Office,  "whose  decision  shall 
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be  final  unless  appeal  therefrom  be  taken  to  the  Secretary 
of  the  Interior."  It  was  held  that  the  finality  there  de- 
clared had  reference  only  to  the  supervisory  action  of  the 
land  department;  that  after  the  title  had  passed  from  the 
government,  and  the  question  had  become  one  of  private 
right,  the  jurisdiction  of  courts  of  equity  might  be  invoked 
to  ascertain  if  the  patentees  did  not  hold  in  trust  for  other 
parties;  and  if  it  appeared  that  the  party  claiming  the 
equity  had  established  his  right  to  the  land  upon  a  true 
construction  of  the  acts  of  Congress,  and  by  an  erroneous 
construction  the  patent  had  been  issued  to  another,  the 
court  would  correct  the  mistake.  In  the  opinion  Mr. 
Justice  Miller,  speaking  for  the  court,  referred  to  the  gen- 
eral doctrine  that  when  a  special  tribunal  has  authority 
to  hear  and  determine  certain  matters  arising  in  the 
course  of  its  duties,  its  decision  within  the  scope  of  its 
authority  is  conclusive  upen  all  others,  and  said : 

"That  the  action  of  the  land  office  in  issuing  a  patent 
for  any  of  the  public  lands,  subject  to  sale  by  pre-emption 
or  otherwise,  is  conclusive  of  the  legal  title,  must  be  ad- 
mitted under  the  principle  above  stated;  and  in  all  courts, 
and  in  all  forms  of  judicial  proceedings,  where  this  title 
must  control,  either  by  reason  of  the  limited  powers  of  the 
court,  or  the  essential  character  of  the  proceedings,  no 
inquiry  can  be  permitted  into  the  circumstances  under 
which  it  was  obtained.  On  the  other  hand  there  has 
always  existed  in  the  courts  of  equity  the  power  in  certain 
classes  of  cases  to  inquire  into  and  correct  mistakes,  in- 
justice and  wrong,  in  both  judicial  and  executive  action, 
however  solemn  the  form  which  the  result  of  that  action 
may  assume,  when  it  invades  private  rights;  and  by 
virtue  of  this  power  the  final  judgments  of  courts  of  law 
have  been  annulled  or  modified,  and  patents  and  other 
important  instruments  issuing  from  the  crown,  or  other 
executive  branch  of  the  government,  have  been  corrected 
or  declared  void,  or  other  relief  granted.  No  reason  is 
perceived  why  the  action  of  the  land  office  should  consti- 
tute an  exception  to  this  principle.  In  dealing  with  the 
public  domain  under  the  system  of  laws  enacted  by  Con- 
gress for  their  management  and  sale,  that  tribunal  de- 
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cides  upon  private  rights  of  great  value,  and  very  often, 
from  the  nature  of  its  functions,  this  is  by  a  proceeding 
essentially  exparte,  and  peculiarly  liable  to  the  influence 
of  frauds,  false  swearing  and  mistakes.  These  are  among 
the  most  ancient  and  well-established  grounds  of  the 
special  jurisdiction  of  courts  of  equity  just  referred  to, 
and  the  necessity  and  value  of  that  jurisdiction  are  no- 
where better  exemplified  than  in  its  application  to  cases 
arising  in  the  land  office." 

This  case  is  a  leading  one  in  this  branch  of  the  law, 
and  has  been  uniformly  followed.  The  decision  aptly 
expresses  the  settled  doctrine  of  this  court  with  reference 
to  the  action  of  officers  of  the  land  department,  that  when 
the  legal  title  has  passed  from  the  United  States  to  one 
party,  when  in  equity,  and  in  good  conscience,  and  by  the 
laws  of  Congress  it  ought  to  go  to  another,  a  court  of 
equity  will  convert  the  holder  into  a  trustee  of  the  true 
owner,  and  compel  him  to  convey  the  legal  title.  This 
doctrine  extends  to  the  action  of  all  officers  having  charge 
of  proceedings  for  the  alienation  of  any  portion  of  the 
public  domain.  The  parties  actually  entitled  under  the  law 
cannot,  because  of  its  misconstruction  by  those  officers,  be 
deprived  of  their  rights.  (Townsend  v.  Greeley,  5  Wall.  326, 
335  ;  Carpentier  v.  Montgomery,  13  Id.  480,  496;  Shepleyv. 
Cowan,  91  U.  S.  330;  Moore  v.  Bobbins,  96  U.  S.  530; 
Quinby  v.  Conlan,  104  U.  S.  420;  Smelting  Company  v. 
Kemp,  Id.  636). 

The  bill  is  open  to  the  objection  that  it  does  not  allege 
that  the  heirs  of  Ballantine  have  acted  upon  the  award, 
and  purchased  the  lands  in  controversy ;  but  their  coun- 
sel makes  no  point  upon  this  omission,  and  admits  that 
they  have  in  fact  purchased. 

It  follows  from  the  views  expressed  that 

The  decree  of  the  court  below  must  be  reversed  and  the  cause 
remanded  with  instructions  to  overrule  the  demurrer  and 
to  take  further  proceedings  in  accordance  with  this  opinion, 
the  plaintiff  to  have  leave  to  amend  his  bill  and  the  de- 
fendants to  answer. 
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OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

SCHULBNBERG  v.  HARRIMAN, 

DELIVERED    BY 


At  October  Term,  1874 


The  act  of  Congress  of  June  3,  1856,  and  the  first  section  of  the  act 
of  May  5,  1864,  for  the  purpose  of  aiding  in  the  construction  of 
railroads  in  that  State,  declaring  "  that  there  be,  and  is  hereby, 
granted  to  the  State  of  Wisconsin  *  *  *  every  alternate 
section  of  land  named  by  odd  numbers  for  six  sections  in  width 

on  each  side  of  the  road  "  named are  grants  in  prxsenti,  and 

passed  the  title  to  the  odd  sections  designated  to  be  afterwards 
located.  When  the  route  was  fixed  their  location  became  certain, 
and  the  title,  which  was  previously  imperfect,  acquired  precision 
and  became  attached  to  the  land. 

The  act  of  1856  provided  that  if  the  road  was  not  completed  within 
ten  years  the  granted  lands  remaining  unsold  should  revert  to  the 
United  States,  and  the  act  of  May  5,  1864,  extended  the  time  five 

years but  though  the  road  was  not  constructed  within  the 

prescribed  period  the  lands  have  not  reverted  to  the  United  States, 
no  action  having  been  taken  either  by  legislation  of  Congress  or 
judicial  proceedings  to  enforce  a  forfeiture  of  the  grant. 

Unless  there  are  clauses  in  a  statute  restraining  the  operation  of 
words  of  present  grant,  these  must  be  taken  in  their  natural  sense 
to  import  an  immediate  transfer  of  title,  although  subsequent  pro- 
ceedings may  be  required  to  give  precision  to  that  title,  and  attach 
it  to  specific  tracts.  No  individual  can  call  in  question  the  validity 
of  the  proceedings  by  which  precision  is  thus  given  to  the  title 
where  the  United  States  are  satisfied  with  them. 

The  provision  in  the  act  of  1856  that  all  lands  remaining  unsold  after 
ten  years  shall  revert  to  the  United  States,  if  the  road  be  not  then 
completed,  is  a  condition  subsequent,  being  in  effect  a  provision 

*  Reported  in  21  Wallace,  44. 


that  the  grant  to  the  extent  of  the  lands  unsold  shall  be  void  if 
the  work  designated  be  not  done  within  that  period. 

No  one  can  take  advantage  of  the  non-performance  of  a  condition  subse- 
quent annexed  to  an  estate  in  fee,  but  the  grantor  or  his  heirs  or  suc- 
cessors, and  if  they  do  not  see  fit  to  assert  their  right  to  enforce  a 
forfeiture  on  that  ground,  the  title  remains  unimpaired  in  the 
grantee.  The  rule  equally  obtains  where  the  grant  upon  condition 
proceeds  from  the  government. 

The  manner  in  which  the  reserved  right  of  the  grantor  for  breach  of  the 
condition  must  be  asserted  so  as  to  restore  the  estate,  depends  upon 
the  character  of  the  grant.  If  it  be  a  private  grant,  that  right 
must  be  asserted  by  entry,  or  its  equivalent.  If  the  grant  be  a 
public  one,  the  right  must  be  asserted  by  judicial  proceedings 
authorized  by  law,  or  there  must  be  some  legislative  assertion  of 
ownership  of  the  property  for  breach  of  the  condition,  such  as  an 
act  directing  the  possession  and  appropriation  of  the  property, 
or  that  it  be  offered  for  sale  or  settlement. 

Where  the  title  to  land  remains  in  the  State,  timber  cut  upon  the 
land  belongs  to  the  State.  Whilst  the  timber  is  standing  it  con- 
stitutes a  part  of  the  realty  ;  being  severed  from  the  soil  its  char- 
acter is  changed  ;  it  becomes  personalty,  but  its  title  is  not  affected ;  it 
continues  as  previously  the  property  of  the  owner  of  the  land,  and 
can  be  pursued  wherever  it  is  carried.  All  the  remedies  are  open 
to  the  owner  which  the  law  affords  in  other  cases  of  the  wrongful 
removal  or  conversion  of  personal  property. 

Error  to  the  Circuit  Court  for  the  District  of  Minne- 
sota. 

Schulenberg  and  others  brought  replevin  against  Har- 
riman  for  the  possession  of  certain  personal  property, 
consisting  of  over  sixteen  hundred  thousand  feet  of  pine 
saw-logs,  claimed  by  them,  and  alleged  to  be  unlawfully 
detained  from  them  by  the  defendant.  The  logs  thus 
claimed  were  cut  on  lands  embraced  in  an  act  of  Con- 
gress approved  June  3d,  1856,  entitled  "An  act  granting 
public  lands  to  the  State  of  Wisconsin  to  add  in  the  con- 
struction of  railroads  in  said  State."  11  Stat.  at  Large, 
20.  That  act  declares  in  its  first  section  "  that  there  be, 
and  is  hereby,  granted  to  the  State  of  Wisconsin,  for  the 
purpose  of  aiding  in  the  construction  of  a  railroad  from 
Madison  or  Columbus  by  the  way  of  Portage  City  to  the 


St.  Croix  River  or  lake,  between  townships  twenty-five 
and  thirty-one,  and  from  thence  to  the  west  end  of  Lake 
Superior  and  to  Bay  field,  .  .  .  every  alternate  section  of 
land  designated  by  odd  numbers  for  six  sections  in  width, 
on  each  side  of  the  road,"  .  .  .  and  "that  the  land  hereby 
granted  shall  be  exclusively  applied  in  the  construction 
of  the  railroad  for  which  it  is  granted  and  selected,  and 
to  no  other  purpose  whatsoever."  ...  In  its  third  sec- 
tion the  act  provides  "that  the  said  lands  hereby  granted 
to  said  State  shall  be  subject  to  the  disposal  of  the  legis- 
lature thereof  for  the  purposes  aforesaid  and  no  other." 
And  in  its  fourth  section,  that  the  lands  "shall  be  dis- 
posed of  by  said  State  only  in  the  manner  following,  that 
is  to  say,  a  quantity  of  land  not  exceeding  one  hundred 
and  twenty  sections,  and  included  within  a  continuous 
length  of  twenty  miles  of  road,  may  be  sold;  and  when 
the  governor  of  said  State  shall  certify  to  the  Secretary 
of  the  Interior  that  any  twenty  continuous  miles  of  said 
road  are  completed,  then  another  like  quantity  of  land 
hereby  granted  may  be  sold,  and  so  on  from  time  to  time 
until  said  road  is  completed,  and  if  said  road  is  not  com<- 
pleted  within  ten  years  no  further  sales  shall  be  made,  and  the 
lands  unsold  shall  revert  to  the  United  States." 

The  State  of  Wisconsin,  by  act  of  its  legislature, 
accepted  the  grant  thus  made,  and  assumed  the  execu- 
tion of  the  trust.  The  route  of  the  road  was  surveyed, 
and  a  map  of  its  location  was  filed  in  the  land  office  at 
Washington.  The  adjoining  odd  sections  within  the 
prescribed  limits  were  then  withdrawn  from  sale  by  the 
proper  officers  of  the  government,  and  certified  lists 
thereof,  approved  by  the  Secretary  of  the  Interior,  were 
delivered  to  the  State. 

Subsequently,  on  the  5th  of  May,  1864,  Congress 
passed  another  act  on  the  same  subject,  entitled  "An 
act  granting  lands  to  aid  in  the  construction  of  certain 
railroads  in  the  State  of  Wisconsin."  13  Stat.  at  Large, 


66.  By  its  first  section  additional  land  was  granted  to 
the  State  upon  the  same  terms  and  conditions  contained 
in  the  previous  act,  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  from  a  point  on  the  St.  Croix  River 
or  lake,  between  townships  twenty-five  and  thirty-one,  to 
the  west  end  of  Lake  Superior,  and  from  some  point  on 
the  line  of  said  railroad,  to  be  selected  by  the  State,  to 
Bay  field,  and  the  time  for  the  completion  of  the  road,  as 
mentioned  in  the  previous  act,  was  extended  for  the 
period  of  five  years  from  the  passage  of  the  last  act. 
The  State,  through  its  legislature,  accepted  this  grant 
also. 

There  were  also  some  other  grants  made  by  the  act  for 
other  railroads. 

The  road  here  mentioned,  and  which  is  a  part  of  the 
road  designated  in  the  act  of  1856,  has  never  been  con- 
structed, nor  has  any  part  of  it  been  constructed,  and 
Congress  has  not  passed  any  act  since  1864  extending 
the  time  for  its  construction.  Nor  has  Congress  passed 
any  act,  nor  have  any  judicial  proceedings  been  taken  by 
any  branch  of  the  government  to  enforce  a  forfeiture  of 
the  grants  for  failure  to  construct  the  road  within  the 
period  prescribed. 

The  complaint  in  the  case  alleged  property  and  right 
of  possession  in  the  plaintiffs.  The  answer  among  other 
matters  traversed  these  allegations. 

It  was  stipulated  by  the  parties  that  the  plaintiffs  were 
in  the  quiet  and  peaceable  possession  of  the  logs  at  the 
time  of  their  seizure  by  the  defendant,  and  that  such 
possession  should  be  conclusive  evidence  of  title  in  the 
plaintiffs  against  evidence  of  title  in  a  stranger,  unless 
the  defendant  should  connect  himself  with  such  title  by 
agency  or  authority  in  himself,  and  that  the  seizure  of 
the  property  by  the  defendant  was,  so  far  as  the  manner 
of  making  the  same  was  concerned,  valid  and  legal  in 
all  respects,  as  though  made  under  and  by  virtue  of  legal 


process,  the  evident  object  of  the  stipulation  being  to 
test  the  right  of  the  parties  to  the  property  independent 
of  the  manner  of  its  seizure. 

By  an  act  of  the  legislature  of  Wisconsin  of  March 
3d,  1869,  the  governor  of  the  State  was  authorized  to 
appoint  competent  persons  as  agents  of  the  State,  whose 
duty  it  was  made  to  preserve  and  protect  the  timber 
growing  upon  the  lands  granted  by  the  acts  of  Congress, 
and  to  take  into  possession  on  behalf  of  the  State  any 
logs  and  timber  which  might  be  cut  on  or  carried  away 
from  those  premises  without  lawful  authority,  wherever 
the  same  might  be. 

The  evidence  showed  that  defendant  was  appointed 
agent  of  the  State  under  this  act,  and  that  as  such  agent 
he  seized  the  logs  for  which  the  present  action  was 
brought;  that  the  logs  were,  during  the  years  1870  and 
1871,  floated  from  the  places  where  they  were  cut  down 
the  river  St.  Croix  into  a  boom  at  Stillwater,  in  the  State 
of  Minnesota,  and  were  there  intermingled  with  other 
logs  of  similar  character  and  marks  belonging  to  the 
plaintiffs,  so  that  the  particular  logs  cut  on  the  lands 
granted  to  the  State  could  not  be  distinguished  from  logs 
cut  on  other  lands ;  that  the  boom  from  which  the 
defendant  seized  the  logs  in  suit  was  two  and  a  half 
miles  long,  and  from  one  to  three-fourths  of  a  mile  wide, 
and  contained  about  three  hundred  millions  of  feet  of 
pine  logs;  that  the  defendant  before  the  seizure  de- 
manded of  the  plaintiffs  the  logs  cut  on  the  lands 
granted,  and  the  plaintiffs  refused  to  deliver  them. 

The  defendant  contended  in  support  of  the  seizure  and 
of  his  right  to  the  possession  of  the  property — 

1st.  That  the  act  of  Congress  of  June  3d,  1856,  and 
the  first  section  of  the  act  of  May  oth,  1864,  passed  the 
legal  title  to  the  lands  designated  therein  to  the  State  of 
Wisconsin  in  trust  for  the  construction  of  the  railroad 
mentioned. 
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2d.  That  the  lands  designated  have  not  reverted  to 
the  United  States,  although  the  road  was  not  constructed 
within  the  period  prescribed,  no  judicial  proceedings  nor 
any  act  on  the  part  of  the  government  having  been  taken 
to  forfeit  the  grants. 

3d.  That  the  legal  title  to  the  lands  being  in  the  State, 
it  was  the  owner  of  the  logs  cut  thereon,  and  could 
authorize  the  defendant  as  its  agent  to  take  possession  of 
them  wherever  found ;  and, 

4th.  That  under  the  law  of  Minnesota,  the  plaintiffs 
having  mingled  the  logs  cut  by  them  on  the  lands  of  the 
State  with  other  logs  belonging  to  them,  so  that  the  two 
classes  could  not  be  distinguished,  the  defendant  had  a 
right,  after  demand  upon  the  plaintiffs,  to  take  from  the 
mass  a  quantity  of  logs  equal  to  those  which  were  cut 
on  the  lands  of  the  State. 

The  plaintiffs  controverted  these  several  positions,  and 
contended  besides  that  under  the  stipulation  of  the  par- 
ties and  the  pleadings  in  the  case,  no  proof  of  title  in 
the  State  was  admissible;  and  that  if  the  acts  of  Con- 
gress vested  a  title  in  the  State  that  title  was  transferred 
by  the  nineteenth  section  of  an  act  of  its  legislature, 
passed  March  10th,  1869,  to  the  St.  Croix  and  Superior 
Railroad  Company,  a  corporation  then  created  for  the 
purpose  of  constructing  the  railroads  designated  in  those 
acts.  That  section  was  as  follows: 

"For  the  purpose  of  aiding  in  the  construction  of  the 
railway  hereby  incorporated,  the  State  of  Wisconsin 
hereby  transfers  unto  said  company  all  the  rights,  title, 
interest,  and  estate,  legal  or  equitable,  now  owned  by  the 
State  in  the  lands  heretofore  conditionally  granted  to  the 
St.  Croix  and  Superior  Railroad  Company,  for  the  con- 
struction of  a  railroad  and  branches;  and  .  .  .  does 
further  grant,  transfer,  and  convey  unto  the  said  railway 
company  .  .  .  the  possession,  right,  title,  interest,  and 
estate  which  the  said  State  of  Wisconsin  may  now  have 
or  shall  hereafter  acquire  of,  in,  or  to  any  lands,  through 


gift,  grant,  or  transfer  from  the  United  States,  or  by  any 
act  of  the  Congress  of  the  United  States,  amending  '  An 
act  granting  a  portion  of  the  public  lands  to  the  State  of 
Wisconsin  to  aid  in  the  construction  of  a  railroad,  ap- 
proved June  3d,  1856,'  and  the  act  or  acts  amendatory 
thereof,  or  by  any  future  acts  of  the  Congress  of  the 
United  States  granting  lands  to  the  State  of  Wisconsin, 
so  far  as  the  same  may  apply  to,  and  in  the  construction 
of,  a  railroad  from  Bayfield,  in  the  county  of  Bay  field,  in 
a  southwesterly  direction,  to  the  intersection  of  the  main 
line  of  the  Northern  Wisconsin  Railway,  from  the  lake 
or  river  St.  Croix  to  Superior,  to  have  and  to  hold  such 
lands,  and  the  use,  possession,  and  fee  in  the  same,  upon 
the  express  condition  to  construct  the  herein  described 
railway  within  the  several  terms  and  spaces  of  time  set 
forth  and  specified  in  the  next  preceding  section  of  this 
act;  and  upon  the  construction  and  completion  of  every  twenty 
miles  of  said  railway  the  said  company  shall  acquire  the  fee 
simple  absolute  in  and  to  all  that  portion  of  lands  granted  to 
this  State  in  any  of  the  ways  hereinbefore  described  by  the 
Congress  of  the  United  States,  appertaining  to  that  portion  of 
the  railway  so  constructed  and  completed" 

The  following  provisions  of  law  are  in  force  in  Minne- 
sota, and  were  in  force  when  the  logs  in  suit  were  seized 
by  the  defendant : 

"SECTION  2.  In  cases  where  logs  or  timber  bearing  the 
same  mark,  but  belonging  to  different  owners  in  sever- 
alty,  have,  without  fault  of  any  of  them,  become  so 
intermingled  that  the  particular  or  identical  logs  or  tim- 
ber belonging  to  each  cannot  be  designated,  either  of 
such  owners  may,  upon  a  failure  of  any  one  of  them, 
having  possession,  to  make  a  just  division  thereof,  after 
demand,  bring  and  maintain  against  such  one  in  posses- 
sion an  action  to  recover  his  proportionate  share  of  said 
logs  or  timber,  and  in  such  action  he  may  claim  and 
have  the  immediate  delivery  of  such  quantity  of  said 
logs  or  timber  as  shall  equal  his  said  share,  in  like  man- 
ner and  with  like  force  and  effect  as  though  such  quan- 
tity embraced  his  identical  logs  and  timber  and  no 
other."  Chapter  59,  General  Laws  of  Minnesota,  ap- 
proved March  1st,  18G5. 
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The  court  below  being  of  opinion  in  favor  of  the 
defendant,  on  the  different  points  raised,  he  obtained 
judgment  that  he  recover  possession  of  the  property 
which  had  been  replevied  from  him  after  his  seizure  of 
the  same,  or  the  sum  of  $16,809,  their  value  and  costs. 
To  reverse  this  judgment  the  plaintiffs  carried  the  case 
to  the  United  States  Supreme  Court  on  writ  of  error. 

Mr.  E.  C.  Palmer,  for  plaintiff  in  error. 

Messrs.  Sloan,  Stevens  and  Spooner,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

The  position  of  the  plaintiffs,  that  under  the  stipula- 
tion of  the  parties  and  the  pleadings  no  proof  of  title  in 
the  State  to  the  logs  in  controversy  was  admissible,  can- 
not be  sustained.  The  complaint  alleges  property  and 
right  of  possession  in  the  plaintiffs;  the  answer  traverses 
directly  these  allegations,  and  under  the  issue  thus  formed 
any  evidence  was  admissible  on  the  part  of  the  defend- 
ant which  went  to  show  that  the  plaintiffs  had  neither 
property  nor  right  of  possession.  Evidence  of  title  in 
the  State  would  meet  directly  the  averment,  upon  proof 
of  which  the  plaintiffs  could  alone  recover;  and  the 
stipulation  was  evidently  framed  upon  the  supposition 
that  title  in  the  State — for  there  was  no  other  stranger — 
would  be  offered,  and  it  provided  for  the  inconclusive- 
ness  of  the  evidence  against  the  possession  of  the  plain- 
tiffs unless  the  defendant  connected  himself  with  that 
title.  The  admitted  quiet  and  peaceable  possession  of 
the  property  by  the  plaintiffs  at  the  time  of  the  seizure 
was  prima  facie  evidence  of  title,  and  threw  the  burden 
upon  the  defendant  of  establishing  the  contrary. 

The  position  that  if  the  acts  of  Congress  vested  in  the 
State  a  title  to  the  lands  designated,  that  title  was  trans- 
ferred by  the  act  of  its  legislature,  passed  March  10th, 


1869,  is  equally  untenable.  The  State  by  the  terms  of 
the  grants  from  Congress  possessed  no  authority  to  dis- 
pose of  the  lands  beyond  one  hundred  and  twenty  sec- 
tions, except  as  the  road,  in  aid  of  which  the  grants  were 
made,  was  constructed.  The  company  named  in  the  act 
never  constructed  any  portion  of  such  road,  and  there  is 
no  evidence  that  the  State  ever  exercised  the  power  to 
sell  the  one  hundred  and  twenty  sections  authorized  in 
advance  of  such  construction.  The  acts  of  Congress 
made  it  a  condition  precedent  to  the  conveyance  by  the 
State  of  any  other  lands,  that  the  road  should  be  con- 
structed in  sections  of  not  less  than  twenty  consecutive 
miles  each.  No  conveyance  in  violation  of  the /terms  of 
those  acts,  the  road  not  having  been  constructed,  could 
pass  any  title  to  the  company. 

Besides,  it  is  evident,  notwithstanding  the  words  of 
transfer  to  the  company  contained  in  the  first  part  of  the 
nineteenth  section  of  the  act  of  the  State,  that  it  was  not 
the  intention  of  the  State  that  the  title  should  pass  ex- 
cept upon  the  construction  of  the  road.  Its  concluding- 
language  is  that  "  upon  the  construction  and  completion 
of  every  twenty  miles  of  said  railway  the  said  company 
shall  acquire  the  fee  simple  absolute  in  and  to  all  that 
portion  of  the  land  granted"  to  the  State  appertaining  to 
the  portion  of  the  railway  so  constructed  and  completed. 

We  proceed,  therefore,  to  the  consideration  of  the 
several  grounds  upon  which  the  defendant  justifies  his 
seizure  of  the  logs  in  controversy,  and  claims  a  return  of 
them  to  him. 

1.  That  the  act  of  Congress  of  June  3d,  1856,  passed 
a  present  interest  in  the  lands  designated  there  can  be 
no  doubt.  The  language  used  imports  a  present  grant 
and  admits  of  no  other  meaning.  The  language  of  the 
first  section  is,  "that  there  be,  and  is  hereby,  granted  to  the 
State  of  Wisconsin"  the  lands  specified.  The  third  sec- 
tion declares  "that  the  said  lands  hereby  granted 
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State  shall  be  subject  to  the  disposal  of  the  legislature 
thereof";  and  the  fourth  section  provides  in  what  man- 
ner sales  shall  be  made,  and  enacts  that  if  the  road  be 
not  completed  within  ten  years  "no  further  sales  shall 
be  made,  and  the  lands  unsold  shall  revert  to  the  United 
States."  The  power  of  disposal  and  the  provision  for  the 
lands  reverting  both  imply  what  the  first  section  in  terms 
declares,  that  a  grant  is  made,  that  is,  that  the  title  is 
transferred  to  the  State.  It  is  true  that  the  route  of  the 
railroad,  for  the  construction  of  which  the  grant  was 
made,  was  yet  to  be  designated,  and  until  such  designation 
the  title  did  not  attach  to  any  specific  tracts  of  land. 
The  title  passed  to  the  sections,  to  be  afterwards  located; 
when  the  route  was  fixed  their  location  became  certain, 
and  the  title,  which  was  previously  imperfect,  acquired 
precision  and  became  attached  to  the  land. 

In  the  case  of  Rutherford  v.  Greene's  Heirs,  reported  in 
the  second  of  Wheaton,  a  similar  construction  was  given 
by  this  court  to  an  act  of  North  Carolina,  passed  in  1782, 
which  provided  that  twenty-five  thousand  acres  of  land 
should  be  allotted  and  given  to  General  Greene  and  his 
heirs  within  the  limits  of  a  tract  reserved  for  the  use  of 
the  army,  to  be  laid  off  by  commissioners  appointed  for 
that  purpose.  The  commissioners  pursuant  to  the  direc- 
tions of  the  act  allotted  the  twenty-five  thousand  acres 
and  caused  the  quantity  to  be  surveyed  and  the  survey 
to  be  returned  to  the  proper  office,  and  the  questions 
raised  in  the  case  related  to  the  validity  of  the  title  of 
General  Greene,  and  the  date  at  which  it  commenced. 
The  court  held  that  the  general  gift  of  twenty-five 
thousand  acres  lying  in  the  territory  reserved  became 
by  the  survey  a  particular  gift  of  the  quantity  con- 
tained in  the  survey,  and  concluded  and  extended  ex- 
amination of  the  title  by  stating  that  it  was  the  clear 
and  unanimous  opinion  of  the  court,  that  the  act  of 
1782  vested  a  title  in  General  Greene  to  the  twenty-five 
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thousand  acres  to  be  laid  off  within  the  bounds  desig- 
nated, and  that  the  survey  made  in  pursuance  of  the  act 
gave  precision  to  that  title  and  attached  it  to  the  land 
surveyed. 

On  the  6th  of  March,  1820,  Congress  passed  an  act  for 
the  admission  of  Missouri  into  the  Union,  and  among 
other  regulations  to  aid  the  new  State,  enacted,  "that 
four  entire  sections  of  land  be  and  the  same  are  hereby 
granted  to  said  State  for  the  purpose  of  fixing  the  seat 
of  government  thereon,  which  said  sections  shall,  under 
the  direction  of  the  legislature  of  said  State,  be  located 
as  near  as  may  be  in  one  body,  at  any  time,  in  such 
townships  and  ranges  as  the  legislature  aforesaid  may 
select,  on  any  of  the  public  lands  of  the  United  States." 
In  Lessieur  v.  Price,  reported  in  the  twelfth  of  Howard, 
the  operation  of  this  act  was  considered ;  and  the  court 
said  : 

"The  land  was  granted  by  the  act  of  1820;  it  was  a 
present  grant,  wanting  identity  to  make  it  perfect;  and 
the  legislature  was  vested  with  full  power  to  select  and 
locate  the  land;  and  we  need  only  here  say,  what  was 
substantially  said  by  this  court  in  the  case  of  Rutherford 
v.  Greene's  Heirs,  that  the  act  of  1820  vested  a  title  in  the 
State  of  Missouri  of  four  sections;  and  that  the  selection 
made  by  the  State  legislature  pursuant  to  the  act  of  Con- 
gress, and  the  notice  given  of  such  location  to  the  sur- 
veyor-general and  the  register  of  the  local  district  where 
the  land  lay,  gave  precision  to  the  title,  and  attached  to 
it  the  land  selected.  The  United  States  assented  to  this 
mode  of  proceeding;  nor  can  an  individual  call  it  in 
question." 

Numerous  other  decisions  might  be  cited  to  the  same 
purport.  They  establish  the  conclusion  that  unless  there 
are  other  clauses  in  a  statute  restraining  the  operation 
of  words  of  present  grant,  these  must  be  taken  in  their 
natural  sense  to  import  an  immediate  transfer  of  title, 
although  subsequent  proceedings  may  be  required  to 
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give  precision  to  that  title  and  attach  it  to  specific  tracts. 
No  individual  can  call  in  question  the  validity  of  the 
proceedings  by  which  precision  is  thus  given  to  the  title 
where  the  United  States  are  satisfied  with  them. 

The  rules  applicable  to  private  transactions,  which 
regard  grants  of  future  application — of  lands  to  be  after- 
wards designated — as  mere  contracts  to  convey,  and  not 
as  actual  conveyances,  are  founded  upon  the  common 
law,  which  requires  the  possibility  of  present  identifica- 
tion of  property  to  the  validity  of  its  transfer.  A  legis- 
lative grant  operates  as  a  law  as  well  as  a  transfer  of  the 
property,  and  has  such  force  as  the  intent  of  the  legisla- 
ture requires. 

The  case  of  Rice  v.  Railroad  Company,  reported  in  the 
first  of  Black,  does  not  conflict  with  these  views.  The 
words  of  present  grant  in  the  first  section  of  the  act 
there  under  consideration  were  restrained  by  a  provision 
in  a  subsequent  section  declaring  that  the  title  should 
not  vest  in  the  Territory  of  Minnesota  until  the  road  or 
portions  of  it  were  built. 

The  grant  of  additional  land  by  the  first  section  of  the 
act  of  Congress  of  1864  is  similar  in  its  language  and  is 
subject  to  the  same  terms  and  conditions  as  the  grant  by 
the  act  of  1856.  With  the  other  grants,  made  by  the 
act  of  1864,  we  are  not  concerned  in  the  present  case. 

2.  The  provision  in  the  act  of  Congress  of  1856,  that 
all  lands  remaining  unsold  after  ten  years  shall  revert 
to  the  United  States,  if  the  road  be  not  then  completed, 
is  no  more  than  a  provision  that  the  grant  shall  be  void 
if  a  condition  subsequent  be  not  performed.  In  Shep- 
pard's  Touchstone  it  is  said :  "  If  the  words  in  the  close 
or  conclusion  of  a  condition  be  thus:  that  the  land  shall 
return  to  the  enfeoffor,  &c.,  or  that  he  shall  take  it  again 
and  turn  it  to  his  own  profit,  or  that  the  land  shall  revert, 
or  that  the  feoffor  shall  recipere  the  land,  these  are,  either 
of  them,  good  words  in  a  condition  to  give  a  re-entry— 
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as  good  as  the  word  're-enter' — and  by  these  words  the 
estate  will  be  made  conditional."  (Sheppard's  Touch- 
stone, 125.)  The  prohibition  against  further  sales,  if  the 
road  be  not  completed  within  the  period  prescribed,  adds 
nothing  to  the  force  of  the  provision.  A  cessation  of 
sales  in  that  event  is  implied  in  the  condition  that  the 
lands  shall  then  revert;  if  the  condition  be  not  enforced 
the  power  to  sell  continues  as  before  its  breach,  limited 
only  by  the  objects  of  the  grant,  and  the  manner  of  sale 
prescribed  in  the  act. 

And  it  is  settled  law  that  no  one  can  take  advantage 
of  the  non-performance  of  a  condition  subsequent  an- 
nexed to  an  estate  in  fee,  but  the  grantor  or  his  heirs,  or 
the  successors  of  the  grantor  if  the  grant  proceed  from 
an  artificial  person ;  and  if  they  do  not  see  fit  to  assert 
their  right  to  enforce  a  forfeiture  on  that  ground,  the 
title  remains  unimpaired  in  the  grantee.  The  authori- 
ties on  this  point,  with  hardly  an  exception,  are  all  one 
way  from  the  Year  Books  down.  And  the  same  doctrine 
obtains  where  the  grant  upon  condition  proceeds  from 
the  government;  no  individual  can  assail  the  title  it  has 
conveyed  on  the  ground  that  the  grantee  has  failed  to 
perform  the  conditions  annexed.  (Sheppard's  Touchstone, 
149;  Nicoll  v.  New  York  and  Erie  Railroad  Co.  12  New 
York,  121;  People  v.  Brown,  1  Caines's  Reports,  416; 
United  States  v.  Repentigny,  5  Wallace,  267 ;  Dewey  v.  Wil- 
liams, 40  New  Hampshire,  222  ;  Hooper  v.  Oummings,  45 
Maine,  359;  Southard  v.  Central  Railroad  Co.  2  Dutcher, 
13. 

In  what  manner  the  reserved  right  of  the  grantor  for 
breach  of  the  condition  must  be  asserted  so  as  to  restore 
the  estate  depends  upon  the  character  of  the  grant.  If 
it  be  a  private  grant,  that  right  must  be  asserted  by  entry 
or  its  equivalent.  If  the  grant  be  a  public  one  it  must 
be  asserted  by  judicial  proceedings  authorized  by  law, 
the  equivalent  of  an  inquest  of  office  at  common  law, 
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finding  the  fact  of  forfeiture  and  adjudging  the  restora- 
tion of  the  estate  on  that  ground,  or  there  must  be  some 
legislative  assertion  of  ownership  of  the  property  for 
breach  of  the  condition,  such  as  an  act  directing  the  pos- 
session and  appropriation  of  the  property,  or  that  it  be 
offered  for  sale  or  settlement.  At  common  law  the 
sovereign  could  not  make  an  entry  in  person,  and,  there- 
fore, an  office-found  was  necessary  to  determine  the 
estate,  but,  as  said  by  this  court  in  a  late  case,  "  the  mode 
of  asserting  or  of  resuming  the  forfeited  grant  is  subject 
to  the  legislative  authority  of  the  government.  It  may 
be  after  judicial  investigation,  or  by  taking  possession 
directly  under  the  authority  of  the  government  without 
these  preliminary  proceedings."  United  States  v.  Repent- 
igny,  5  Wallace,  211,  268;  and  see  Finch  v.  Riseley,  Pop- 
ham,  53.  In  the  present  case  no  action  has  been  taken 
either  by  legislation  or  judicial  proceedings  to  enforce  a 
forfeiture  of  the  estate  granted  by  the  acts  of  1856  and 
1864.  The  title  remains,  therefore,  in  the  State  as  com- 
pletely as  it  existed  on  the  day  when  the  title  by  location 
of  the  route  of  the  railroad  acquired  precision  and  be- 
came attached  to  the  adjoining  alternate  sections. 

3.  The  title  to  the  land  remaining  in  the  State  the 
lumber  cut  upon  the  land  belonged  to  the  State.    Whilst 
the   timber  was  standing  it  constituted   a  part  of  the 
realty;    being   severed   from  the  soil   its  character  was 
changed ;    it   became  personalty,  but  its  title  was    not 
affected;  it  continued  ,as  previously  the  property  of  the 
owner  of  the  land,  and  could  be  pursued  wherever  it 
was  carried.     All  the  remedies  were  open  to  the  owner 
which  the  law  affords  in  other  cases  of   the  wrongful 
removal  or  conversion  of  personal  property. 

4.  The  logs  cut  from  the  lands  of  the  State  without 
license,  having  been  intermingled  by  the  plaintiffs  with 
logs  cut  from  other  lands,  so  as  not  to  be  distinguishable, 
the  owner  was  entitled,  under  the  legislation  of  Minne- 
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sota,  and  the  decisions  of  her  courts,  to  replevy  from  the 
whole  mass  an  amount  equal  to  those  cut  by  the  plain- 
tiffs, and  the  stipulation  of  the  parties  provides  that  the 
seizure  by  the  defendant,  so  far  as  the  manner  of  making 
the  same  is  concerned,  was  as  valid  and  legal  in  all 
respects  as  though  made  under  and  by  virtue  of  legal 
process.  The  remedy  thus  afforded  by  the  law  of 
Minnesota  is  eminently  just  in  its  operation,  and  is 
less  severe  than  that  which  the  common  law  would 
authorize. 

We  perceive   no  error  in  the  rulings   of    the    court 
below,  and  the  judgment  is,  therefore, 

Affirmed. 
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Under  the  statute  of  Oregon  which  provides,  that  any  person  in  posses- 
sion of  real  property  may  maintain  a  suit  in  equity  against  another, 
who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  claim,  estate  or  interest,  a  bill  will  not 
lie  on  a  possession  without  some  right,  legal  or  equitable,  first 
shown. 

Under  the  act  of  Congress,  of  September  ayth,  1850,  "to  create  the 
office  of  surveyor-general  of  the  public  lands  of  Oregon  "  (the  act 
commonly  known  as  "  The  Oregon  Donation  Act,"  and  stated 
fully  in  the  case),  the  right  of  the  claimant  to  a  patent  became  per- 
fected when  the  certificate  of  the  surveyor-general,  and  accom- 
panying proofs,  were  received  by  the  commissioner  of  the  general 
land  office,  and  he  found  no  valid  objection  thereto. 

The  act  of  August  i4th,  1848,  organizing  the  Territory  of  Oregon,  which 
declared  that  all  laws  of  the  United  States  should  be  in  force  in  the 
Territory,  "  so  far  as  the  same,  or  any  provision  thereof,  may  be  ap- 
plicable," did  not  extend  over  the  country  any  portion  either  of  the 
general  Pre-emption  Act  of  September,  1841,  or  of  the  act  of  May 
23d,  1844,  commonly  known  as  the  "  Town-site  Act.  " 

The  right  to  a  patent  once  vested  is  equivalent,  as  respects  the  gov- 
ernment dealing  with  the  public  lands,  to  a  patent  issued.  When 
issued,  the  patent,  so  far  as  may  be  necessary  to  cut  off  intervening 
claimants,  relates  back  to  the  inception  of  the  right  of  the  patentee. 
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At  December   Term,  1867* 

Error  to  the  Supreme  Court  of  Oregon. 

A.  and    L.  Starr,  asserting  themselves  to    be  owners 
in  possession  of  certain  parcels  of  land  in  the  city  of  Port- 

*  Reported  in  6  Wallace,  402. 


land,  Oregon,  and  derived  by  title  from  that  city,  filed  a 
bill  in  equity  in  one  of  the  State  courts  of  Oregon,  to  quiet 
their  title  to  the  land  against  an  ownership  set  up  to  it 
by  one  Stark,  and  to  have  a  patent  for  it  which  had  is- 
sued to  Stark  surrendered.  The  bill  was  founded  on  a 
statute  of  Oregon,  which  provides  that  "  any  person  in 
possession  of  real  property  may  maintain  a  suit  in  equity 
against  another  who  claims  an  estate  or  interest  therein 
adverse  to  him,  for  the  purpose  of  determining  such  claim, 
estate  or  interest." 

The  title  which  the  bill  asserted  to  be  void,  and  which 
it  sought  to  have  declared  so,  arose  as  follows : 

Previously  to  the  treaty  with  Great  Britain,  of  June 
15th,  1846,  by  which  the  boundary  line  between  the  pos- 
sessions of  that  country  and  the  United  States,  west  of  the 
Rocky  Mountains,  was  established,  the  region  known  as 
Oregon  was  claimed  by  both  countries ;  and  the  emi- 
grants there  from  the  United  States  and  from  Great 
Britain  held  joint  possession  of  the  country  under  the 
treaty  between  the  two  nations,  of  October  20th,  1818, 
which  was  continued  in  force  by  the  convention  of  Aug- 
ust 6th,  1827. 

In  1845,  the  inhabitants  of  this  Territory  established  a 
provisional  government  for  purposes  of  mutual  protec- 
tion, and  to  secure  peace  and  prosperity  among  them- 
selves ;  and  they  adopted  laws  and  regulations  for  their 
government  until  such  time  as  the  United  States  should 
extend  their  jurisdiction  over  them. 

Under  the  provisional  government  each  settler  was  en- 
titled to  claim  640  acres  of  land,  upon  complying  with 
certain  conditions  of  improvement,  &c. 

In  1848,  Congress  established  the  territorial  govern- 
ment of  Oregon.  (9  Stat.  at  Large,  323).  The  fourteenth 
section  of  the  act  which  did  this,  recognized  and  con- 
tinued in  force  the  laws  adopted  by  the  provisional  gov* 
ernment,  and  declared  that  the  laws  of  the  United  States 


were  extended  over  the  Territory,  "  so  far  as  the  same,  or 
any  provision  thereof,  may  be  applicable" ;  but  all  laws 
granting  or  affecting  lands  were  declared  to  be  void.  And 
Congress  itself  soon  afterwards  passed  afl  act  on  the  sub- 
ject of  titles.  The  act  of  September  27th,  1850,  com- 
monly called  the  Donation  Act  of  Oregon  (9  Id.  496), 
provided  (§  4),  that  there  should  be  granted  to  settlers  or 
occupants  of  the  public  lands,  then  residing  in  the  said 
Territory,  or  who  should  become  residents  thereof  on  or 
before  the  first  day  of  December,  1850,  and  who  should 
have  resided  upon  and  cultivated  the  same  for  four  con- 
secutive years,  and  should  otherwise  conform  to  the  pro- 
visions of  the  act,  one-half  section,  or  320  acres  of  land, 
if  a  single  man,  and  if  married,  or  becoming  married 
within  one  year  from  December  1st,  1850,  one  section,  or 
640  acres ;  provided,  however,  the  donation  should  em- 
brace the  land  actually  occupied  and  cultivated  by  the 
settler  on  it. 

The  sixth  section  of  this  act  required  that  the  settler 
should  notify  to  the  surveyor-general  the  tract  claimed 
under  the  law  within  three  months  after  the  survey  had 
been  made ;  and  the  seventh  section  provided,  that  within 
twelve  months  after  the  surveys  had  been  made  each 
person  claiming  a  donation  right  under  the  act  should 
prove  to  the  satisfaction  of  the  surveyor-general,  the  com- 
mencement of  the  settlement  and  cultivation  required ; 
and  after  the  expiration  of  the  four  years  from  the 
date  of  such  settlement,  should  prove,  in  like  manner, 
by  two  disinterested  witnesses,  the  continued  residence 
and  cultivation  required  by  the  fourth  section  of  this  act. 
The  act  went  on  : 

"  Upon  such  proof  being  made,  the  surveyor-general,  or 
other  officer  appointed  by  law  for  that  purpose,  shall  is- 
sue certificates,  under  such  regulations  as  may  be  pre- 
scribed by  the  commissioner  of  the  general  land  office, 
setting  forth  the  facts  in  the  case,  and  specifying  the  land. 


.  .  .  And  the  surveyor-general  shall  return  the  proof  so 
taken,  to  the  office  of  the  commissioner  of  the  general 
land  office,  and  if  the  said  commissioner  shall  find  no 
valid  objection  thereto,  patents  shall  issue  for  the  land,  ac- 
cording to  the  certificates  aforesaid,  upon  the  surrender 
thereof." 

In  professed  accordance  with  these  provisions,  and  the 
regulations  made  by  the  general  land  office,  the  defend- 
ant, in  May,  1852,  within  three  months  after  the  survey 
of  the  land  had  been  made,  gave  to  the  surveyor-general 
notice  of  the  tract  claimed  by  him,  and  within  twelve 
months  after  the  survey  proved,  to  the  satisfaction  of  the 
surveyor-general,  that  the  settlement  and  cultivation  had 
been  commenced  on  the  1st  of  September,  1849,  and  af- 
terwards on  the  10th  of  September,  1853,  proved,  in  like 
manner,  by  two  disinterested  witnesses,  the  fact  of  his 
continued  residence  and  cultivation  for  four  years,  which 
had  previously  expired ;  this  having  been  done  in  the 
form  and  manner  usual  in  the  department. 

In  September,  1853,  the  surveyor-general  issued  to  the 
party  a  donation  certificate,  reciting  the  claim  of  a  dona- 
tion right  made  by  him  to  a  tract  of  land  described  ; 
that  proof  had  been  made  to  his  satisfaction  that  the  set- 
tlement was  commenced  on  the  1st  of  September,  1849, 
four  years  previous  to  the  date  thereof,  and  that  the  fact 
of  his  continued  residence  and  cultivation  since  that 
period  had  been  established  by  two  disinterested  wit- 
nesses ;  and  he  forwarded  the  certificate  to  the  commis- 
sioner of  the  general  land  office,  accompanied  by  the  proof 
of  the  facts  recited,  in  order  that  a  patent  might  issue  to 
the  claimant  for  the  tract  described,  provided  he  found 
no  valid  objection  thereto.  No  objection  was  found  by 
the  commissioner  except  a  supposed  application  to  the 
tract  in  question  of  an  act  of  Congress  of  May  23d,  1844, 
commonly  known  as  the  Town  Site  Act,  the  nature  of 
which  will  appear  further  on  in  stating  the  title  on  the 
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other  side,  and  which  was  relied  on  as  in  part  making 
that' title.  The  evidence  of  settlement,  &c.  was  by  him 
considered  ample,  and  the  certificate  satisfactory ;  and  a 
patent  was  issued  thereon  to  Stark,  the  defendant, 

Such  was  the  title — a  documentary  one — sought  to  be 
put  aside. 

The  documentar}r  title  of  the  Starrs,  alleged  by  their 
bill  to  be  superior  to  it,  will  be  stated  directly.  Their 
bill  not  only,  however,  set  up  title  in  themselves,  alleg- 
ing it  superior  to  the  documentary  title  as  presented  by 
the  other  side,  but  it  alleged  that  Stark  had  not  made  in 
point  of  fact  any  such  settlement  and  cultivation  as  he 
had  brought  persons  to  swear  to  before  the  commissioner, 
and  that  the  certificate  on  which  he  got  this  patent,  was 
false,  and  his  patent  consequently  void.  This  was  a  ques- 
tion of  fact  on  which  evidence  was  taken.  The  answer 
denied  the  allegations  thus  made. 

The  documentary  case  of  the  Starrs  was  thus: 

An  act  of  Congress  passed  September  4th,  1841  (§10  ; 
5  Stat.  at  Large  455),  provides  that  every  person  who 
shall  have  made  a  settlement  on  the  public  lands  "which 
have  been  or  shall  have  been  surveyed  prior  thereto," 
shall  be  authorized  to  enter  any  number  of  acres,  not  ex- 
ceeding one  hundred  and  sixty,  upon  paying  the  mini- 
mum price. 

An  act  of  May  23d,  1844,  entitled  "  An  act  for  the  re- 
lief of  the  citizens  of  towns  upon  the  lands  of  the  United 
States  under  certain  circumstances  "  (5  Id.  657) — the  act 
already  mentioned  as  the  Town  Site  Act — provides  as 
follows : 

"Whenever  any  portion  of  the  surveyed  public  lands 
has  been  or  shall  be  settled  upon  and  occupied  as  a  town 
site,  and  therefore  not  subject  to  entry  under  the  existing 
pre-emption  laws,  it  shall  be  lawful,  in  case  such  town  shall 
be  incorporated,  for  the  corporate  authorities  ...  to  en- 
ter at  the  proper  land  office  and  at  the  minimum  price, 
the  land  so  settled  and  occupied,"  <fcc. 


On  the  17th  of  July,  1854,  Congress  enacted  that  dona- 
tions thereafter  to  be  surveyed  in  Oregon  Territory,  claimed 
under  the  Donation  Act  of  September  27th,  1850,  should 
in  no  case  include  a  town  site  or  lands  settled  upon  for 
purposes  of  business  or  trade  and  not  for  agriculture,  and 
that  all  legal  sub-divisions  included  in  whole  or  in  part  in 
such  town  sites  or  settled  upon  for  purposes  of  business 
or  trade  and  not  for  agriculture,  should  be  subject  to  the 
operations  of  the  Town  Site  Act  of  May  23d,  1844 ; 
whether  such  settlements  were  made  before  or  after  the 
surveys. 

On  the  1st  of  February,  1858,  and  while  the  claim  of 
Stark  was  pending  before  the  commissioner,  the  corpor- 
ate authorities  of  the  city  of  Portland  made  an  entry 
under  the  Town  Site  Act  of  May  23d,  1844,  of  lands 
within  the  city  limits  to  the  extent  of  307-^r  acres, 
which  included  the  premises  in  controversy,  in  trust  for 
the  several  use  and  benefit  of  the  occupants  thereof,  and 
presented  to  the  commissioner  a  certificate  of  the  register 
of  the  land  office,  in  Oregon,  of  their  having  made  full 
payment  for  the  same.  The  commissioner,  accordingly 
issued  a  patent  to  them. 

The  patent  to  the  city  authorities  was  dated  7th  De- 
cember, 1860  ;  that  to  Stark  the  day  following ;  it  having 
been  intended  that  they  should  be  issued  on  the  same 
day.  Each  contained  reciprocal  reservations  in  favor  of 
the  rights  conveyed  by  the  other. 

The  court  in  which  the  bill  was  filed,  granted  the  re- 
lief prayed  for,  and  the  Supreme  Court  of  the  State  of 
Oregon  having  affirmed  their  decree,  the  case  was  taken 
to  the  Supreme  Court  of  the  United  States. 

'Messrs.  Blair  and  Dick,  for  plaintiff  in  error. 

Mr.  Wills,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 


This  is  a  suit  in  equity  to  quiet  the  title  of  the  plaintiff 
to  certain  parcels  of  land  situated  in  the  city  of  Portland, 
in  the  State  of  Oregon.  It  is  founded  upon  a  statute  of 
that  State  which  provides  that  "any  person  in  possession 
of  real  property  may  maintain  a  suit  in  equity  against 
another  who  claims  an  estate  or  interest  therein  adverse 
to  him,  for  the  purpose  of  determining  such  claim,  estate, 
or  interest."  This  statute  confers  a  jurisdiction  beyond 
that  ordinarily  exercised  by  courts  of  equity,  to  afford 
relief  in  the  quieting  of  title  and  possession  of  real  prop- 
erty. By  the  ordinary  jurisdiction  of  those  courts  a  suit 
would  not  lie  for  that  purpose,  unless  the  possession  of 
the  plaintiff  had  been  previously  disturbed  by  legal  pro- 
ceedings on  the  part  of  the  defendant,  and  the  right  of 
the  plaintiff  had  been  sustained  by  successive  judgments 
in  his  favor.  (Shepley  v.  Rangely,  Davies,  242;  Devon- 
slier  v.  Newenham,  2  Schoales  &  Lefroy,  208;  Curtis  v.  Suiter, 
15  California,  257.) 

The  equity  asserted  in  such  cases  had  its  origin  in  the 
prolonged  litigation  which  the  action  of  ejectment  per- 
mitted. That  action  being  founded  upon  a  fictitious 
demise  between  fictitious  parties,  a  recovery  therein  con- 
stituted no  bar  to  a  second  similar  action,  or  to -any  num- 
ber of  similar  actions  for  the  same  premises.  With  slight 
changes  in  these  fictions  a  new  action  might  be  insti- 
tuted and  conducted  as  though  no  previous  action  had 
ever  been  commenced.  Thus  the  party  in  possession, 
though  successful  in  every  case,  might  be  harrassed  if  not 
ruined  by  the  continued  litigation.  To  prevent  such  lit- 
igation, after  one  or  more  trials,  and  to  secure  peace 
to  the  party  in  possession,  courts  of  equity  interposed 
upon  proper  application  and  terminated  the  controversy. 

By  the  statute  in  question  it  is  unnecessary  in  order  to 
obtain  this  interposition  of  equity  for  the  party  in  pos- 
session to  delay  his  suit  until  his  possession  has  been  dis- 
turbed by  legal  proceedings,  and  judgment  in  those  pro- 
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ceedings  has  passed  in  his  favor.  It  is  sufficient  that  a 
party  out  of  possession  claims  an  estate  or  interest  in  the 
property  adverse  to  him.  He  can  then  at  once  commence 
his  suit,  and  require  the  nature  and  character  of  such 
adverse  estate  or  interest  to  be  set  forth  and  subjected  to 
judicial  investigation  and  determination,  and  that  the 
right  of  possession  as  between  him  and  the  claimant  shall 
be  forever  quieted. 

We  do  not,  however,  understand  that  the  mere  naked 
possession  of  the  plaintiff  is  sufficient  to  authorize  him 
to  institute  the  suit,  and  require  an  exhibition  of  the 
estate  of  the  adverse  claimant,  though  the  language  of 
the  statute  is  that  "  any  person  in  possession,  by  himself 
or  his  tenant,  may  maintain"  the  suit.  His  possession 
must  be  accompanied  with  a  claim  of  right,  that  is,  must 
be  founded  upon  title,  legal  or  equitable,  and  such  claim 
or  title  must  be  exhibited  by  the  proofs,  and,  perhaps,  in 
the  pleadings  also,  before  the  adverse  claimant  can  be 
required  to  produce  the  evidence  upon  which  he  rests  his 
claim  of  an  adverse  estate  or  interest. 

In  this  case  the  plaintiff  asserts  title  to  the  premises  in 
dispute  under  a  patent  of  the  United  States,  bearing  date 
on  the  7th  day  of  December,  1860,  purporting  to  be  issued 
to  the  corporate  authorities  of  the  city  of  Portland,  under 
the  Town  Site  Act  of  Congress  of  May  23d,  1844,  entitled 
"  An  act  for  the  relief  of  the  citizens  of  towns  upon  the 
lands  of  the  United  States  under  certain  circumstances  " 
(5  Stat.  at  Large,  657) ;  and  the  defendant  claims  title  to 
the  premises  under  a  patent  of  the  United  States,  bearing 
date  on  the  8th  day  of  December,  1860,  purporting  to  be 
issued  to  him  under  the  Donation  Act  of  September  27th, 
1850,  entitled  "An  act  to  create  the  office  of  surveyor- 
general  of  the  public  lands  of  Oregon,  and  to  provide  for 
the  survey  and  to  make  donations  to  the  settlers  of  the 
said  public  lands."  (9  Stat.  at  Large,  496.) 

By  the  fourth  section  of  this  Donation  Act,  a  grant  was 


made  to  every  white  settler  or  occupant  of  public  land  in 
Oregon,  above  the  age  of  eighteen  years — who  was  a  citi- 
zen of  the  United  States,  or  had  made  a  declaration  accord- 
ing to  law  of  his  intention  to  become  a  citizen,  or  should 
make  such  declaration  on  or  before  the  1st  day  of  Decem- 
ber, 1851,  and  who  was  at  the  time  a  resident  of  the  ter- 
ritory, or  might  become  a  resident  on  or  before  the  1st  of 
December,  1850,  and  who  should  reside  upon  and  cultivate 
the  land  for  four  consecutive  years,  and  otherwise  con- 
form to  the  provisions  of  the  act — of  three  hundred  and 
twenty  acres  of  land,  if  a  single  man,  or  if  a  married  man, 
or  if  he  should  become  married  within  a  year  from  the 
1st  of  said  December,  then  six  hundred  and  forty  acres, 
one-half  to  himself  and  the  other  half  to  his  wife,  to  be 
held  by  her  in  her  own  right ;  the  donation  in  all  cases  to 
embrace  the  land  actually  occupied  and  cultivated  by  the 
settler. 

By  the  sixth  section,  the  settler  was  required,  within 
three  months  after  the  survey  of  the  land  was  made,  to 
notify  to  the  surveyor-general  of  the  United  States  the 
tract  claimed  by  him  under  the  act.  By  the  seventh  sec- 
tion any  person  claiming  a  donation  right  was  required, 
within  twelve  months  after  the  survey  was  made,  or 
where  the  survey  was  made  before  the  settlement,  then 
within  that  period  after  the  settlement  commenced,  "to 
prove  to  the  satisfaction  of  the  surveyor-general/'  or  of 
such  other  officer  as  might  be  appointed  by  law  for  that 
purpose,  the  commencement  of  the  settlement  and  culti- 
vation required  by  the  act,  and  after  the  expiration  of 
four  years  from  the  date  of  such  settlement,  to  prove  in 
like  manner,  by  two  disinterested  witnesses,  the  contin- 
ued residence  and  cultivation  required  by  the  fourth  sec- 
tion. And  the  act  declared  that  upon  such  proof  being 
made  the  surveyor-general,  or  other  officer  appointed  by 
law  for  that  purpose,  should  issue  certificates,  under  such 
rules  and  regulations  as  might  be  prescribed 
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missioner  of  the  general  laud  office,  setting  forth  the  facts 
and  specifying  the  land  to  which  the  parties  were  enti- 
tled ;  and  that  the  surveyor-general  should  return  the  proof 
thus  taken  to  the  office  of  the  commissioner  of  the  gen- 
eral land  office,  and  if  the  commissioner  should  find  no 
valid  objection  thereto,  patents  should  issue  for  the  land 
according  to  the  certificates,  upon  their  surrender. 

In  pursuance  of  these  provisions,  and  the  regulations 
made  by  the  general  land  office  to  carry  the  act  into 
effect,  the  defendant,  in  May,  1852,  within  three  months 
after  the  survey  of  the  land  had  been  made,  gave  to  the 
surveyor-general  notice  of  the  tract  claimed  by  him.  and 
within  twelve  months  after  the  survey  proved,  to  the  sat- 
isfaction of  the  surveyor-general,  that  the  settlement  and 
cultivation  had  been  commenced  on  the  1st  of  Septem- 
ber, 1849,  and  afterwards  on  the  10th  of  September,  1853, 
proved  by  two  disinterested  witnesses  the  fact  of  his  con- 
tinued residence  upon  and  cultivation  of  the  same  for 
four  consecutive  years,  which  had  then  expired. 

On  the  completion  of  this  latter  proof,  on  the  10th  of 
September,  1853,  the  surveyor-general  issued  the  required 
certificate,  reciting  therein  the  claim  of  a  donation  right 
made  by  Stark  to  a  certain  described  tract  of  land;  that 
proof  had  been  made  to  his  satisfaction  that  the  settle- 
ment of  Stark  was  commenced  on  the  1st  of  September, 
1849,  four  years  previous  to  the  date  thereof,  and  that 
the  fact  of  his  continued  residence  and  cultivation  since 
that  period  had  been,  established  by  two  disinterested 
witnesses;  and  he  forwarded  the  certificate  to  the  com- 
missioner of  the  general  land  office,  accompanied  by  the 
proof  of  the  facts  recited,  in  order  that  a  patent  might 
issue  to  the  claimant  for  the  tract  described,  if  he  found 
no  valid  objection  thereto.  No  objection  was  found  by 
him  except  such  as  arose  from  the  supposed  application 
to  the  tract  in  question  of  the  Town  Site  Act  of  May  23d, 
1844,  which  we  shall  presently  examine.  The  evidence 
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was  considered  ample  and  the  certificate  satisfactory  ;  and 
on  the  8th  of  December,  1860,  a  patent  was  issued  there- 
on to  the  defendant. 

At  the  outset,  however,  the  commissioner  objected  to 
the  issue  of  this  patent  upon  the  ground  that  the  land 
was  brought  under  the  operation  of  the  Town  Site  Act  by 
the  organic  law  of  August  14th,  1848,  establishing  the 
territorial  government  of  Oregon,  and  was  not  subject  to 
disposition  under  the  Donation  Act  of  1850.  And  whilst 
the  claim  of  Stark  for  a  patent  was  pending  before  him, 
the  corporate  authorities  of  the  city  of  Portland  made  an 
entry  of  the  lands  within  the  city  limits  to  the  extent  of 
three  hundred  and  seven  acres  and  forty-nine  hundredths 
of  an  acre,  which  included  the  premises  in  contro- 
versy, in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  and  presented  to  the  commissioner  a  certifi- 
cate of  the  register  of  the  land  office,  in  Oregon,  of  their 
having  made  full  payment  for  the  same.  The  commis- 
sioner accordingly  issued  a  patent  to  them  bearing  date 
on  the  7th  of  December,  1860,  reserving,  however,  from 
its  operation,  any  valid  claims  which  might  exist  in  vir- 
tue of  the  several  donations  to  Stark  and  others. 

The  patent  to  Stark  bearing  date  on  the  following  day 
contains  a  reservation  of  a  similar  character  in  favor  of 
the  city  of  Portland.  It  grants  the  land  subject  to  such 
rights  as  might  exist  in  virtue  of  the  entry  by  the  city. 

It  was  the  intention  of  the  commissioner  of  the  general 
land  office,  and  it  was  so  directed  by  him,  that  the  two 
patents  should  bear  even  date  and  be  issued  simultane- 
ously. The  omission  to  comply  with  his  direction  in 
this  particular  is,  however,  immaterial,  for  if  the  Town 
Site  Act  was  not  in  force  in  Oregon  before  the  right  of 
Stark  to  a  patent  of  his  donation  claim  became  perfected, 
the  reservation  of  the  patent  was  inoperative  and  void. 
That  right  became  perfected  when  the  certificate  of  the 
surveyor-general  and  accompanying  proofs  were  received 
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by  the  commissioner  of  the  general  land  office,  and  he 
found  no  valid  objection  to  them.  That  is  to  say,  if  the 
Donation  Act  of  1850  was  applicable  to  the  lands,  his 
right  to  a  patent  became  perfect  when  the  certificate  of 
the  surveyor  and  accompanying  proof  showed,  in  the 
judgment  of  the  commissioner,  a  compliance  with  its  re- 
quirements. That  they  were  satisfactory  to  his  judgment 
in  this  respect  follows  from  the  subsequent  issue  by  him 
of  the  patent.  His  objection  to  the  patent,  as  we  have 
already  said,  arose,  not  from  any  defect  in  the  certificate 
or  proof,  but  from  an  opinion  that  the  lands  were  subject 
to  the  provisions  of  the  Town  Site  Act  of  1844.  That  he 
was  mistaken  in  this  opinion  we  are  entirely  satisfied. 
The  act  of  1844  is  only  a  part  of  the  general  land  system 
of  the  United  States,  and  is  supplementary  to  the  Gen- 
eral Pre-emption  Act  of  September,  1841.  The  act  of 
1841  confers  the  right  of  pre-emption  upon  individual 
settlers,  reserving,  however,  from  entry  by  them  all  lands 
selected  as  town  sites;  the  act  of  1844  allows  the  entry 
of  lands  thus  selected  to  be  made,  if  the  town  is  incorpor- 
ated, by  the  corporate  authorities,  and  if  not  incorporated, 
by  the  judges  of  the  county  in  which  the  town  is  situa- 
ted; the  entry  to  be  made  in  trust  for  the  several  use  and 
benefit  of  the  occupants.  Both  acts  limit  the  right  of 
entry  to  surveyed  lands.  Neither  individual  nor  city 
could  claim  this  right  with  respect  to  any  lands  until  they 
had  been  surveyed  by  the  officers  of  the  government. 
Every  person,  says  the,  act  of  1841,  who  shall  make  a  set- 
tlement on  the  public  lands  "which  have  been,  or  shall 
have  been  surveyed  prior  thereto,"  shall  be  authorized  to 
enter  any  number  of  acres,  not  exceeding  one  hundred 
and  sixty,  upon  paying  the  minimum  price. 

"Whenever  any  portion  of  the  surveyed  public  lands," 
reads  the  act  of  1844,  "  has  been  or  shall  be  settled  upon 
and  occupied  as  a  town  site,  and  therefore  not  subject  to 
entry  under  the  existing  pre-emtion  laws,  it  shall  be  law- 
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ful,  in  case  such  town  shall  be  incorporated,  for  the  cor- 
porate authorities,  and  if  not  incorporated,  for  the  judges 
of  the  county  in  which  such  town  may  be  situated,  to 
enter  at  the  proper  land  office  and  at  the  minimum  price, 
the  land  so  settled  and  occupied,"  &c. 

It  is  not  pretended  that  any  public  surveys  had  been 
extended  over  Oregon  previous  to  the  act  of  1850,  or 
were  ever  authorized  by  the  government.  There  were, 
therefore,  no  surveyed  lands  of  which  any  entry  could  be 
made  either  by  an  individual  or  by  any  corporate  author- 
ities. The  laws  of  Congress  relating  to  pre-emption  by 
individuals  or  entries  by  municipal  authorities  had,  there- 
fore, no  application  to  the  condition  of  things  in  Oregon 
at  that  time.  The  act  of  August  14th,  1848,  organizing 
the  Territory  of  Oregon,  which  declared  that  all  laws  of 
the  United  States  should  be  in  force  in  the  territory,  "so 
far  as  the  same,  or  any  provision  thereof,  may  be  applicable," 
did  not  extend  over  the  country  any  portion  either  of  the 
act  of  1841  or  of  the  act  of  1844.  (9  Stat.  at  Large,  323, 
§14.) 

"It  is  well  known,"  says  Mr.  Justice  Deady  of  the 
United  States  District  Court  of  Oregon,  in  considering 
this  subject,  in  Lownsdale  v.  The  City  of  Portland,  "that  at 
the  time  of  the  organization  of  Oregon  Territory  an  anom- 
alous state  of  things  existed  here.  The  country  was  ex- 
tensively settled,  and  the  people  were  living  under  an 
independent  government,  established  by  themseves.  They 
were  a  community,  in  the  full  sense  of  the  word,  engaged 
in  agriculture,  trade,  commerce,  and  the  mechanic  arts; 
had  built  towns,  opened  and  improved  farms,  established 
highways,  .passed  revenue  laws  and  collected  taxes,  made 
war  and  concluded  peace.  As  a  necessity  of  their  condi- 
tion, and  the  corner-stone  of  their  government  and  social 
fabric,  they  had  established  a  'land  law'  regulating  the 
possession  and  occupation  of  the  soil  among  themselves. 
That  all  this  was  well  known  to  Congress  at  the  time  of 
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the  passage  of  the  act  of  1848,  would  be  highly  probable 
from  its  historic  importance,  and  is  certain  to  have  been 
so  from  the  language  of  the  act  itself."  (See  sections  14 
and  17  of  the  act  of  1848.) 

"  The  leading  feature  of  the  land  law  of  the  provis- 
ional government  was  that  which  provided  that  every 
male  inhabitant  of  the  country,  over  a  certain  age,  should 
hold  and  possess  640  acres  of  land.  The  uses  that  the 
land  might  be  put  to  were  immaterial.  The  occupant 
might  cultivate,  pasture  it,  or,  if  he  possessed  a  good  site, 
and  had  the  thrift  and  enterprise,  he  might  build  a  town 
upon  it.  In  the  disposition  of  the  public  lands  this  state 
of  things  called  for  peculiar  legislation,  different  in  toto 
from  that  required  in  an  unsettled  country.  Under  these 
circumstances  is  it  to  be  presumed  that  the  act  of  1844 — 
an  obscure  and  special  provision  of  the  then  existing  land 
system  of  the  United  States — was  extended  over  this  coun- 
try, and  the  general  provisions  of  the  same  contained  in 
the  Pre-emption  Act  of  1841  left  behind?  Nothing  can 
be  more  unreasonable.  It  would  tax  the  ingenuity  of 
man  to  find  a  provision  in  the  land  system  of  the  United 
States,  as  it  stood  in  1848,  less  applicable  to  the  condition 
of  the  country,  or  that  would  have  worked  greater  hard- 
ship, confusion  and  injustice  than  the  act  of  1844."  (1  Ore- 
gon, 391.) 

The  act  of  Congress  of  September  28th,  1850,  "to  pro- 
vide for  extending  the  laws  and  the  judicial  system  of  the 
United  States  to  the  State  of  California,"  declared,  "that 
all  the  laws  of  the  United  States,  not  locally  inapplicable" 
should  have  the  same  force  and  effect  within  that  State 
as  elsewhere  in  the  United  States,  yet  it  was  never  sup- 
posed that  this  provision  had  the  effect  of  extending  over 
the  State  any  portion  of  the  land  system  of  the  United 
States  in  advance  of  the  public  surveys,  upon  which  that 
system  rested,  and  without  which,  as  the  law  then  stood, 
that  system  was  inoperative.  (9  Stat.  at  Large,  521.)  But, 
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on  the  contrary,  on  the  3d  of  March,  1853,  Congress,  by 
special  act,  provided  for  the  survey  of  the  public  lands  in 
that  State,  and  made  them,  so  far  as  individual  pre-emp- 
tion was  concerned,  with  some  exceptions,  subject  to  the 
act  of  1841 ;  and  when  occupied  as  towns  or  villages,  ex- 
cept when  located  on  or  near  mineral  lands,  subject  to  the 
provisions  of  the.  act  of  1844.  (10  Id.  244.)  This  special 
legislation,  with  the  exception  of  a  few  particulars,  would 
have  been  unnecessary  had  those  laws  been  extended  over 
the  State  by  force  of  the  act  of  September  28th,  1850.  So, 
too,  the  acts  organizing  the  Territories  of  New  Mexico, 
Kansas,  and  Nebraska,  contained  similar  provisions,  and 
extended  the  laws  of  the  United  States  over  them,  so  far 
as  they  were  not  locally  inapplicable;  yet  subsequent 
special  legislation  was  deemed  necessary  to  extend  any 
portion  of  the  public  land  system  over  them.  (9  Stat.  at 
Large,  452,  §  17;  10  Id.  277",  §  32.) 

The  Donation  Act  of  1850  is  of  itself  evidence  that  Con- 
gress did  not  then  consider  the  acts  of  1841  or  1844  appli- 
cable to  Oregon.  That  law  established  no  system  of  pre- 
emption, nor  recognized  any  such  system  as  having  been 
previously  in  exfetence  in  the  Territory.  It  substantially 
gave  to  every  settler,  upon  certain  conditions,  the  land 
which  he  occupied,  excepting  only  mineral  and  saline 
lands,  and  such  parcels  as  might  be  reserved  by  the  Pres- 
ident for  forts,  arsenals,  and  other  public  uses.  The  law, 
as  well  observes  Mr.  Justice  Deady,  in  the  able  opinion 
from  which  we  have  already  cited,  "was  a  system  com- 
plete within  itself,  and  admirably  adapted  to  the  condi- 
tion of  the  people  and  the  country  as  it  found  them, "and 
was  "  a  practical  recognition  and  confirmation  of  the  land 
law  of  the  provisional  government." 

A  similar  view  of  the  subject  was  taken  by  the  Supreme 
Court  of  the  State,  after  full  examination,  in  the  case  of 
Martin  v.  T' Vault.  (1  Oregon,  77.)  That  court  concludes 
a  well-considered  opinion  by  stating  that  the  people  of 
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the  State  had  universally  acted  upon  the  belief  that  the 
act  of  1844  was  not  in  force  there,  and  that  the  effect  of  a 
contrary  rule  would  be  to  unsettle  rights,  and  strike  a 
blow  at  the  prosperity  of  nearly  every  town  in  Oregon. 

We  are  clear  that  the  Town  Site  Act  of  1844  was  not 
extended  to  Oregon  until  the  17th  of  July,  1854;  and 
even  then  that  it  only  operated  to  exclude  lands  occupied 
as  town  sites,  or  settled  upon  for  purposes  of  business  or 
trade,  from  a  donation  claim,  which  had  not  been  previ- 
ously surveyed.  (10  Stat.  at  Large,  305,  §  1.)  Before  the 
passage  of  this  act  the  claim  of  the  defendant,  Stark,  had 
been  surveyed,  and  the  required  proof  of  his  settlement 
and  continued  occupation  and  residence  made,  and  such 
steps  had  been  taken  as  to  perfect  his  right  to  a  patent. 
The  lands  embraced  by  his  claim  had  then  ceased  to  be 
the  subject  of  purchase  from  the  United  States  by  any 
person,  natural  or  artificial.  The  right  to  a  patent  once 
vested  is  treated  by  the  government,  when  dealing  with  the 
public  lands,  as  equivalent  to  a  patent  issued.  When,  in 
fact,  the  patent  does  issue,  it  relates  back  to  the  inception 
of  the  right  of  the  patentee,  so  far  as  it  may  be  necessary, 
to  cut  off  intervening  claimants. 

It  follows,  from  the  views  expressed,  that  the  plaintiff 
derived  no  title  or  estate  in  the  premises  in  dispute  by 
force  of  the  patent  to  the  corporate  authorities  of  the  city 
of  Portland.  Although  there  was  at  the  commencement 
of  this  suit  no  legislation  by  the  State  of  Oregon  for  the 
execution  of  the  trust,  to  which  the  act  of  1844  contem- 
plates that  municipal  authorities  in  receiving  a  patent 
shall  be  subjected,  we  have  considered  the  case  as  though 
the  trust  had  been  executed,  and  the  plaintiff,  as  one  of 
the  beneficiaries,  had  become  invested  with  all  the  estate 
and  right  the  authorities  could  possibly  impart.  Those 
authorities  not  having  received  any  title  or  estate  in  the 
premises  in  controversy,  could,  of  course,  impart  none  to. 
the  plaintiff.  His  position  is,  therefore,  reduced  to  that 
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of  a  mere  possessor  without  title.  Such  possession  is  en- 
tirely insufficient  to  justify  the  interposition  of  equity  for 
the  determination  of  the  defendant's  title,  even  under  the 
very  liberal  act  of  Oregon.  The  plaintiff  must  first  show 
in  himself  some  right,  legal  or  equitable,  in  the  premises 
before  he  can  call  in  question  the  validity  of  the  title  of 
the  defendant. 

This  case  differs  very  materially  from  that  of  Garland 
v.  Wynn  (20  Howard,  6),  or  that  of  Lindsay  v.  Hawes  (2 
Black,  554),  and  other  cases  to  which  the  counsel  of  the 
plaintiff  has  referred.  In  Garland  v.  Wynn  there  had 
been  a  conflict  between  two  claimants  of  a  right  of  pre- 
emption to  the  same  land  under  different  statutes.  The 
register  and  receiver  of  the  local  land  office  decided  in 
favor  of  the  assignor  of  Garland,  and  gave  him  a  patent 
certificate.  The  commissioner  of  the  general  land  office 
approved  of  the  decision,  and  issued  the  patent  to  Gar- 
land. Wynn,  the  other  claimant,  whose  entry  was  the 
oldest,  and  had  been  once  allowed,  thereupon  filed  his 
bill  in  equity,  asserting  his  prior  right  to  the  land  and 
his  equitable  title  to  the  patent.  The  Supreme  Court  of 
Arkansas  sustained  the  bill,  and  ordered  the  patentee  to 
execute  a  conveyance  of  the  land  to  the  complainant,  and 
on  appeal  this  court  "affirmed  the  decision. 

In  Lindsay  v.  Hawes,  the  ancestor  of  the  complainant 
had  obtained  a  pre-emption  right  to  the  land  in  dispute, 
and  received  a  patent  certificate  for  the  same.  Some 
years  afterwards  the  defendant,  Hawes,  claimed  a  like 
pre-emption  right  to  the  land,  and  received  a  similar  cer- 
tificate, upon  which  a  patent  was  issued  to  him.  The 
suit  was  brought  by  the  heirs  of  the  first  pre-ernptor  to 
compel  a  conveyance  of  the  legal  title  acquired  by  the 
patent  from  the  patentee,  and  parties  claiming  under  him 
with  notice.  This  court  held  that  the  first  pre-emptor 
had  acquired  the  better  right  to  the  land,  and  was  there- 
fore entitled  to  a  conveyance  of  the  legal  title. 
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These  are  only  applications  of  the  well-established  doc- 
trine that  where  one  party  has  acquired  the  legal  title  to 
property  to  which  another  has  the  better  right,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the  true  owner, 
and  compel  him  to  convey  the  legal  title.  The  same  ob- 
servation will  apply  to  the  other  cases  cited  by  counsel. 
They  have  no  pertinency  to  the  case  at  bar,  for  here  no 
prior  or  better  right  to  the  land  in  dispute  is  shown  in 
the  plaintiff. 

The  view  we  have  taken  has  rendered  it  unnecessary 
to  look  into  the  evidence  embodied  in  the  record  respect- 
ing the  original  settlement  and  residence  of  the  defend- 
ant, or  to  consider  how  far  it  impeaches  the  proof  pre- 
sented by  him  to  the  surveyor-general  in  support  of  his 
donation  claim. 

The  decree  of  the  Supreme  Court  of  Oregon  must  be 
REVERSED,  and  that  court  instructed  to  enter  a  decree 
directing  the  Circuit  Court  to  dismiss  the  suit;  and  it  is 

So  ordered. 
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OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

STARK  v.  STARRS,  No.  2, 

DELIVERED   BY 

JVIR.  JUSTICE  KlELE>, 

At    October   Term,  1876* 


The  principle  that  a  party  seeking  to  enforce  a  claim,  legal  or  equitable, 
must  present  to  the  court,  either  by  the  pleadings  or  the  proofs,  or 
both,  all  the  grounds  upon  which  he  expects  a  judgment  in  his  favor, 
and  is  not  at  liberty  to  split  up  his  demand  and  prosecute  it  by 
piecemeal,  or  present  only  a  portion  of  the  grounds  upon  which 
special  relief  is  sought,  and  leave  the  rest  to  be  presented  in  a  sec- 
ond suit,  if  the  first  fail,  does  not  require  distinct  causes  of  action  ; 
that  is  to  say,  distinct  matters,  each  of  which  would  authorize  by  it- 
self independent  relief,  to  be  presented  in  a  single  suit,  though  they 
exist  at  the  same  time,  and  might  be  considered  together. 

Before  the  laws  of  the  United  States  were  extended  over  the  Territory 
of  Oregon,  the  settlers  in  that  country  had  formed  for  themselves  a 
provisional  government,  under  which  they  adopted  regulations  for 
the  possession  and  occupation  of  land  in  the  Territory  among  them- 
selves, although  the  title  to  the  land  was  in  the  United  States. 
Under  the  regulations,  land  was  occupied,  cultivated,  and  improved, 
and  bought  and  sold,  as  if  the  parties  had  possessed  the  fee.  The 
claimants  did  not,  in  their  dealings  with  the  land,  deny  the  proprie- 
torship of  the  United  States,  but  they  acted  upon  the  expectation 
that  their  possessions  and  improvements  would  be  respected  by 
the  government,  and  that  ultimately  they  should  acquire  the  title  ; 
and  it  was  the  general  understanding  of  the  people,  that,  whenever 
the  legal  title  was  obtained,  it  should  inure  to  the  benefit  of  the 
grantees  of  the  claimant  who  secured  the  patent  of  the  United 
States.  This  understanding  affected  all  transactions  in  land  until 
the  passage  of  the  Donation  Act  of  Sept.  27,  1850.  Hdd,  that  a  pur- 
chaser under  these  circumstances  from  the  claimant,  or  a  person 

*  Reported  in  94  U.  S.  477. 
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whose  purchase  from  another  had  been  confirmed  by  the  claimant, 
acquired  as  against  him  an  equitable  right  to  the  land  which  a 
court  of  equity  will  enforce  when  he  has  obtained  the  patent  of  the 
United  States ;  and  this  equitable  right  passes  to  subsequent  grantees 
of  the  first  purchaser  or  confirmee. 

Where  a  ratification  by  an  attorney  of  a  deed  of  settlement  is  insuf- 
ficient in  form,  because  of  the  manner  in  which  he  expressed  his 
agency  in  appending  his  signature  to  the  instrument  declaring  the 
ratification,  a  court  of  equity  will  look  beyond  the  form  of  the 
execution,  and,  having  ascertained  his  intention  in  signing  the 
instrument,  will/  if  possible,  give  it  the  effect  intended,  if  such 
ratification  has  been  acted  upon  by  others,  and  has  not  been  objected 
to  by  the  principal  when  called  to  his  attention. 

The  subsequent  action  of  the  principal  in  asserting  a  right  in  severally 
to  property,  which  he  could  only  do  upon  his  approval  of  such 
ratification  by  his  attorney,  will  estop  him  from  denying  the 
ratification. 


Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon. 

This  was  a  suit  in  equity,  to  restrain  the  defendant 
from  enforcing  a  judgment  recovered  by  him  against  the 
tenants  of  the  complainant,  for  the  possession  of  certain 
premises  situated  in  the  city  of  Portland,  Oregon,  and  to 
compel  the  defendant  to  execute  a  release  of  his  interest 
to  the  complainant. 

It  appears  from  the  record,  that  on  the  22d  of  March, 
1848,  and  for  some  time  previous,  one  Francis  W.  Petty- 
grove  held  a  claim  to  six  hundred  and  forty  acres  of  land 
in  Oregon,  which  was  taken  up  by  him  under  the  law  of 
the  provisional  government,  established  by  the  settlers 
there  in  1845,  before  the  laws  of  the  United  States  were 
extended  over  the  country.  On  the  land  covered  by  this 
claim  a  large  part  of  the  city  of  Portland  is  built.  On 
the  day  mentioned,  Petty  grove  conveyed  his  claim,  with 
the  exception  of  certain  designated  lots,  to  one  Daniel  H. 
Lownsdale,  of  Portland.  By  the  conveyance,  the  grantor, 
for  the  consideration  of  $5,000,  and  divers  other  good 
causes  and  considerations,  bargained,  remised,  and  re- 


leased  to  the  grantee  named  all  his  "  right,  title,  interest, 
claim,  and  demand  at  law  and  in  equity,  present  and  in 
expectancy,"  in  and  to  the  land  claim,  the  boundaries  of 
which  were  given. 

On  the  30th  of  March,  1849,  Lownsdale,  for  the  con- 
sideration of  $6,000,  bargained,  quitclaimed,  and  re- 
leased his  interest  in  the  claim,  with  the  exception  of 
certain  lots,  to  Stephen  Coffin,  designating  the  interest 
conveyed,  and  describing  the  claim  in  similar  language. 
With  the  execution  of  this  conveyance,  Lownsdale  and 
Coffin  entered  into  a  contract  by  which  Coffin  agreed  to 
make  every  exertion  to  obtain  the  title  of  the  United 
States  to  the  claim,  divide  the  proceeds  of  any  sales  of 
lots  or  other  property  or  privileges  on  the  land  claimed  ; 
to  bear  half  the  expenses  of  any  improvements  they 
might  jointly  conclude  to  make;  to  further  the  interest 
of  the  town  site  ;  to  divide  the  profits  and  the  losses  ;  and 
that  Coffin  should  execute  to  Lownsdale  a  good  title 
to  one-half  of  the  claim  upon  the  termination  of  the  con- 
tract, which  was  dissolvable  by  mutual  consent. 

On  the  13th  of  December,  1849,  Lownsdale  and  Coffin, 
for  the  consideration  of  $26,666,  payable  by  instalments, 
conveyed  one  undivided  third  part  of  the  claim  to  Wil- 
liam W.  Chapman,  of  Portland.  From  that  time  the 
three  parties  owned  the  claim  jointly,  designating  them- 
selves as  partners. 

During  this  time,  the  defendant  Stark  asserted  owner- 
ship to  one  undivided  half  of  the  claim,  by  purchase  from 
one  Lovejoy,  who,  he  contended,  had  held  the  claim  in 
connection  with  Pettygrove. 

In  January,  1850,  Lownsdale  went  to  San  Francisco, 
leaving  with  Chapman  a  power  of  attorney  to  transact 
and  superintend  his  business  in  the  Territory  during  his 
absence;  to  do  any  thing  pertaining  to  his  interests  in 
Oregon  which  he,  in  his  judgment, might  think  advisable, 
"  particularly  in  signing  deeds  to  Portland  lots." 


At  San  Francisco  Lownsdale  met  Stark,  and  they  made 
a  settlement  of  their  respective  claims,  by  which  the 
claim  was  divided  by  a  line  running  through  what  is  now 
called  Stark  Street;  Stark  taking  the  part  north  of  the 
line,  and  Lownsdale  the  part  south  of  it.  This  settlement 
was  embodied  in  a  deed  of  release  and  quitclaim,  executed 
by  them  on  the  1st  of  March,  1850.  By  the  deed,  Stark 
ratified  and  confirmed  the  .conveyances  of  certain  desig- 
nated lots  north  of  that  line,  made  by  Lownsdale  or  his 
attorney,  previous  to  the  first  day  of  January,  1850,  and 
also  all  grants  and  conveyances  made  subsequently  to 
the  first  day  of  March,  with  a  proviso  that  Stark  should 
receive  the  proceeds  of  the  subsequent  conveyances. 

During  the  absence  of  Lownsdale,  Chapman  and  Coffin 
agreed  to  partition  off  three  blocks  among  the  three 
owners,  assigning  one  to  each  owner  in  severalty,  at  an 
agreed  valuation.  In  this  way,  block  78  was  assigned  to 
Lownsdale,  block  79  to  Coffin,  and  block  81  to  Chapman. 
All  other  material  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

The  complainant  obtained  a  decree  for  the  relief  prayed 
and  the  defendant  appealed  to  this  court. 

Mr.  Jeremiah  S.  Black,  for  the  appellant. 

Mr.  George  H.  Williams,  for  the  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

On  the  7th  of  December,  1860,  the  Commissioner  of 
the  General  Land  Office  at  Washington  issued  a  patent 
of  the  United  States  to  the  corporate  authorities  of  the 
city  of  Portland,  Oregon,  for  lands  within  the  limits  of 
the  city  to  the  extent  of  three  hundred  and  seven  acres 
and  forty-nine  hundredths  of  an  acre,  in  trust  for  the 


several  use  and  benefit  of  the  occupants  thereof.  This 
patent  was  issued  upon  an  entry  made  by  the  city  author- 
ities, on  the  belief  that  the  lands  were  brought  under  the 
operation  of  the  Town-Site  Act  of  May  23,  1844,  by  the 
Organic  Act  of  1848,  establishing  the  territorial  govern- 
ment of  Oregon,  and  were  not  subject  to  disposition  under 
the  Donation  Act  of  1850.  The  patent  embraced  the 
premises  in  controversy  in  this  suit,  but  reserved  from  its 
operation  any  valid  claims  that  might  exist  in  virtue  of 
the  several  donations  to  Benjamin  Stark  and  others. 

On  the  following  day,  Dec.  8,  1860,  the  Commissioner 
of  the  General  Land  Office  also  issued  a  patent  to  Stark 
for  land  situated  within  the  limits  of  Portland,  claimed 
by  him  under  the  Donation  Act,  subject,  however,  to  such 
rights  as  might  exist  in  virtue  of  the  entry  by  the  city. 
This  patent  also  covered  the  premises  in  controversy. 

For  several  years  before  these  patents  were  issued,  the 
complainant,  with  his  brother,  had  been  in  the  occupa- 
tion, use,  and  enjoy  ment  of  the  premises,  and  had  erected 
upon  them  expensive  and  permanent  improvements. 
During  this  time  they  asserted,  that,  by  virtue  of  a  cer- 
tain agreement  made  by  Stark  with  parties  through  whom 
they  had  obtained  their  interest,  they  had  acquired  a 
right  to  have  the  legal  title  transferred  to  them,  when- 
ever that  was  obtained  from  the  United  States.  After 
Stark  had  secured  his  patent,  they  applied  to  him  for  a 
release;  but  he  refused  to  give  them  one,  and  threatened 
them  with  legal  proceedings  to  recover  possession  of  the 
premises.  They  thereupon  brought  a  suit  in  equity  in  the 
State  court  to  compel  a  release  of  his  interest.  In  their  bill, 
which  was  filed  in  January,  1864,  they  set  forth  their  long 
and  peaceable  possession ;  that  they  had  made  large  and 
valuable  improvements;  that  the  defendant  asserted  title 
to  the  premises  under  his  patent  and  threatened  suits  for 
their  recovery;  and  stated  the  conveyances  under  which 
they  claimed,  and  the  agreement  upon  which  they  founded 
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their  right  to  a  release  of  his  interests;  and  they  prayed 
a  decree  compelling  such  release. 

Subsequently,  the  bill  was  amended  by  the  addition  of 
clauses  setting  forth  the  patent  of  the  United  States  is- 
sued to  the  corporate  authorities  of  the  city,  in  trust  for 
the  several  use  and  benefit  of  the  occupants,  and  alleging 
that  the  complainants,  as  beneficiaries,  claimed  an  in- 
terest in  the  premises  under  that  instrument. 

The  State  court  appeared  to  consider  these  two  grounds 
for  equitable  relief — one  founded  upon  the  agreement  of 
Stark  with  the  parties  through  whom  the  complainants 
claimed,  and  the  other  founded  upon  the  city  patent — as 
inconsistent  with  each  other,  and  compelled  the  com- 
plainants to  elect  upon  which  they  would  proceed.  They 
objected  to  the  order,  but,  under  its  compulsion,  elected 
to  proceed  upon  the  city  patent.  The  bill  was  accordingly 
amended  so  as  to  present  their  claim  for  relief  solely  as 
beneficiaries  under  that  instrument.  The  point  in  con- 
tention, then,  was,  which  of  the  two  patents  carried  the 
title  to  the  premises.  If  the  patent  to  the  city  authorities 
was  valid,  Stark  took  nothing  by  his  patent.  If,  how- 
ever, his  patent  was  valid,  the  city  had  acquired  no  in- 
terest in  the  premises. 

The  State  Circuit  Court  and  the  State  Supreme  Court 
held  that  the  patent  to  Stark  was  void  as  against  the  com- 
plainants, and  enjoined  him  from  taking  legal  proceed- 
ings to  eject  them  from  the  premises.  The  case  having 
been  brought  to  this  court,  the  decree  of  the  Supreme 
Court  was  reversed,  and  the  cause  remanded  with  direc- 
tions to  dismiss  the  suit.  Upon  our  mandate  the  suit  was 
accordingly  dismissed  in  September,  1868.  In  deciding 
the  case,  we  held  that  the  act  of  1848,  organizing  the 
Territory  of  Oregon,  did  not  extend  over  the  country  the 
Town-Site  Act  of  1844,  and  that  the  patent  to  the  city 
authorities,  being  made  upon  an  entry  under  that  act, 
passed  no  title  to  the  land  covered  by  the  donation  claim 


of  Stark.  His  right  to  a  patent  had  been  previously  per- 
fected, and  his  claim  had  been  surveyed  before  the  pass- 
age of  the  act  of  1854,  by  which  the  Town-Site  Act  was 
first  extended  with  qualifications  to  the  Territory.  Stark 
v.  Starrs,  6  Wall.  402. 

After  the  suit  was  thus  dismissed,  Stark  commenced 
actions  of  ejectment  against  the  tenants  of  the  complain- 
ant for  possession  of  the  premises.  These  were  consoli- 
dated into  one  action,  in  which  Stark  recovered  judgment 
with  damages,  for  use  and  occupation.  The  complainant 
thereupon  commenced  the  present  suit  in  equity,  alleging 
that  he  has  a  good  and  equitable  title  to  the  .premises  as 
against  Stark,  and  praying  an  injunction  against  any 
legal  proceedings  for  their  possession,  and  a  decree  that 
he  be  required  to  release  such  title  as  he  may  have  ac- 
quired by  his  donation  claim  and  patent.  In  the  bill  the 
complainant  sets  up  substantially  the  same  matter,  though 
with  greater  fullness  and  detail,  which  was  originally 
averred  in  the  first  suit  brought  by  himself  and  his  brother, 
and  omitted  in  the  amended  bill  in  that  suit  upon  the 
election  required  by  the  court;  and  also  claims  that  the 
defendant  is  estopped  by  his  acts  from  asserting  title  to 
the  premises. 

The  first  question  presented  for  our  determination  is, 
whether  the  complainant  is  concluded  upon  that  matter 
in  the  present  suit,  by  reason  of  the  proceedings  and  de- 
cree in  the  first  suit.  While  that  suit  was  pending,  the 
complainant  acquired  the  interest  of  his  brother. 

It  is  undoubtedly  a  settled  principle  that  a  party  seek- 
ing to  enforce  a  claim,  legal  or  equitable,  must  present  to 
the  court,  either  by  the  pleadings  or  proofs,  or  both,  all 
the  grounds  upon  which  he  expects  a  judgment  in  his 
favor.  He  is  not  at  liberty  to  split  up  his  demand  and 
prosecute  it  by  piecemeal,  or  present  only  a  portion  of 
the  grounds  upon  which,  special  relief  is  sought,  and  leave 
the  rest  to  be  presented  in  a  second  suit,  if  the  first  fail. 
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There  would  be  no  end  to  litigation  if  such  a  practice 
were  permissible.  But  this  principle  does  not  require 
distinct  causes  of  action, — that  is  to  say,  distinct  matters, 
— each  of  which  would  authorize  by  itself  independent 
relief,  to  be  presented  in  a  single  suit,  though  they  exist 
at  the  same  time  and  might  be  considered  together.  The 
agreement  between  Stark  and  the  parties  through  whom 
the  complainants  claimed  constituted  a  cause  for  relief, 
distinct  from  and  independent  of  that  arising,  from  the 
interest  asserted  by  them  as  beneficiaries  under  the  pat- 
ent to  the  city  authorities.  There  was,  therefore,  no  rule 
of  law  which  compelled  the  presentation  of  the  two  causes 
of  relief  in  the  same  suit.  They  required  different  allega- 
tions in  the  bill,  and  different  evidence  on  the  hearing. 
The  court  might  have  considered  one  cause  insufficient, 
and  sustained  the  bill  on  the  other.  It  might  have  ruled 
against  the  agreement,  and,  sustaining  the  city  patent, 
enjoined  the  defendant  from  asserting  any  interest  in  the 
premises;  or  it  might  have  denied  the  validity  of  the 
patent,  and  decreed  a  release  upon  the  agreement.  The 
provisions  of  the  decree  would  have  conformed  to  the 
cause  sustained;  its  directions  in  the  one  case  would  have 
differed  from  its  directions  in  the  other.  It  was  compe- 
tent, therefore,  and  within  the  discretion  of  the  court,  to 
compel  the  presentation  of  the  two  causes,  calling  as  they 
did  for  different  relief  in  separate  suits.  A  decision  upon 
one  could  not  possibly  be  a  bar  to  proceedings  upon  the 
other,  from  their  intrinsically  distinct  nature.  Having 
required  the  complainants  to  proceed  in  that  suit  only 
upon  one  cause  or  ground  for  relief,  the  court  left  the 
other  cause  open  for  any  future  suit  which  they  might 
choose  to  bring. 

To  appreciate  and  give  proper  effect  to  the  agreement 
made  by  Stark  with  parties  through  whom  the  complain- 
ant derives  his  interest,  and  upon  which  he  founds  his 
claim  to  equitable  relief  in  this  suit,  reference  must  be 
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had  to  the  condition  on  which  land  in  Oregon  was  held 
at  that  time.  The  entire  land  in  the  Territory  belonged 
to  the  United  States.  No  provision  had  been  made  for 
the  sale  or  other  disposition  of  any  portions  of  it  to 
private  parties.  The  pre-emption  law  had  not  been  ex- 
tended over  the  country,  nor  until  the  passage  of  the  act 
of  September  27,  1850,  usually  designated  as  the  Dona- 
tion Act,  was  there  any  known  mode  for  obtaining  the 
legal  title.  And  yet  the  inhabitants  dealt  in  the  land  as 
though  possessed  of  the  fee.  They  not  only  occupied, 
cultivated,  and  improved  such  portions  as  their  necessi- 
ties required,  but  the}7  bought  and  sold  it  as  land  is  bought 
and  sold  where  the  title  has  passed  out  of  the  govern- 
ment. This  dealing  in  the  land  without  having  the  title 
arose  necessarily  from  the  settlement  of  the  country  be- 
fore the  laws  of  the  United  States  were  extended  over  it. 
Indeed,  a  large  number  of  emigrants  from  the  United 
States  had  settled  in  the  country  whilst  its  sovereignty 
was  in  dispute  with  Great  Britain.  It  was  not  until 
the  15th  of  June,  1846,  that  its  sovereignty  was  deter- 
mined by  the  treaty;  and  previous  to  this  time,  in  1845, 
the  emigrants  had  formed  for  themselves  a  provisional 
government,  under  which  laws  were  passed,  protection  to 
persons  and  property  secured,  and  justice  administered, 
with  all  the  order  and  regularity  of  long-established 
communities.  The  inhabitants  engaged  in  the  pursuits, 
industries,  and  enterprises  which  might  be  expected  from 
an  active,  intelligent,  and  moral  people.  For  the  preserva- 
tion of  order  and  security,  they  were  obliged  to  make 
some  regulations  for  the  possession  and  occupation  of  land 
among  themselves.  They  accordingly  established  a  land 
system,  providing  in  what  manner  and  to  what  extent 
land  should  be  taken  up  and  possessed.  Under  it  each 
person  over  a  specified  age,  upon  complying  with  certain 
conditions,  was  allowed  to  hold  six  hundred  and  forty 
acres.  He  was  required  to  designate  the  extent  of  his 
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claim,  either  by  natural  or  artificial  boundaries;  make, 
within  prescribed  periods,  improvements  thereon;  and 
have  the  claim  recorded  in  the  office  of  the  territorial 
recorder,  in  a  book  kept  for  that  purpose.  All  claims 
thus  taken  up  and  recorded  were  respected  by  the  people; 
and  the  claimants  were  protected,  not  only  by  the  law 
of  the  provisional  government,  but  by  the  general  public 
sentiment  of  the  country,  in  their  possession  and  enjoy- 
ment. They  were  at  liberty  to  use  the  claims  for  any 
ligitimate  purpose  as  absolute  owners,  either  for  cultiva- 
tion and  residences,  or  as  sites  for  villages  or  towns.  They 
did  not  deny,  in  any  of  their  dealings,  the  proprietorship 
of  the  United  States;  but  they  acted  upon  a  confident 
expectation  that  their  possessions  and  improvements 
would  be  respected  by  the  government,  and  that  ulti- 
mately they  should  acquire  the  title.*  This  expecta- 
tion was  founded  upon  the  uniform  action  of  the  govern- 
ment in  its  dealings  with  the  public  domain,  occupied  by 
settlers  in  advance  of  legislation  for  its  sale.  It  was,  there- 
fore, understood  by  the  people  that,  whenever  the  legal 
title  was  thus  obtained,  it  should  inure  to  the  benefit  of 
the  grantees  of  the  claimant  who  secured  the  patent  of 
the  United  States.  This  understanding  constituted,  in 
reality,  the  unwritten  conventional  law  of  the  State,  which 
affected  all  transactions  in  land  until  the  passage  of  the 
Donation  Act.  That  act  shows  that  Congress,  in  its  pas- 
sage, was  cognizant  of  this  fact;  for  it  impliedly  recog- 
nizes the  validity  of  previous  contracts  for  the  transfer 
of  land  made  by  a  claimant,  to  whom,  upon  proof  of  his 
settlement  and  its  continuation  for  four  years,  a  patent 
should  be  afterwards  issued.  This  matter  was  considered 
by  this  court  in  Lamb  v.  Davenport,  reported  in  the  18th 

*  See  observations  of  Mr.  Justice  Deady,  of  the  United  States  District 
Court,  on  this  subject,  quoted  in  Stark  v.  Starrs,  6  Wall.  415  ;  and  of  Mr. 
Justice  Sawyer,  of  the  United  States  Circuit  Court,  in  Lamb  v.  Daven- 
port, 1  Sawyer,  619-622. 
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of  Wallace.  It  was  there  objected  that  a  contract  for  the 
sale  of  lands  thus  held,  made  before  the  passage  of  the 
Donation  Act,  was  void,  because  the  proviso  to  the  fourth 
section  declares  that  all  future  contracts  of  sale  by  any 
person  entitled  to  the  benefit  of  the  act,  before  he  received 
a  patent,  should  be  void;  but  the  court  said,  speaking 
through  Mr.  Justice  Miller:  "The  act  was  on  its  face  in- 
tended to  cover  settlements  already  made,  and  the  care- 
ful limitation  of  this  proviso  to  future  contracts  of  sale  — 
that  is,  sales  made  after  the  passage  of  the  act  —  raises  a 
strong  implication  of  the  validity  of  such  contracts  made 
before  the  passage  of  the  statute.  It  was  well  known  that 
many  actual  settlers  held  under  such  contracts,  and  while 
Congress  intended  to  protect  the  donee  from  future  im- 
provident sales,  it  left  contracts  already  made  undisturbed." 
And  the  court  held  that  the  purchaser  by  such  a  con- 
tract acquired,  as  against  his  vendor,  an  equitable  right 
to  the  land,  which  would  be  enforced  when  the  legal  title 
was  obtained. 

In  the  present  case,  it  appears  that  prior  to  March  22, 
1848,  one  Francis  W.  Pettygrove  held  a  claim  to  six 
hundred  and  forty  acres,  taken  up  under  the  law  of  the 
provisional  government,  upon  which  a  great  part  of  the 
present  city  of  Portland  is  built.  On  that  day  he  con- 
veyed his  claim,  with  the  exception  of  certain  lots,  and 
all  his  interests  therein,  "present  and  in  expectancy,"  to 
Daniel  H.  Lownsdale.  In  March,  1849,  Lownsdale  con- 
veyed his  interest  in  the  claim,  with  a  similar  exception 
of  certain  lots,  to  Stephen  Coffin,  taking  back  a  contract, 
to  the  effect,  substantially,  that  Coffin  would  hold  the 
property  equally  for  his  benefit,  and  execute  to  him  a 
good  title  to  one-half  of  the  claim,  with  the  improve- 
ments, upon  the  termination  of  the  contract.  In  Decem- 
ber following,  Lownsdale  and  Coffin  conveyed  one  undi- 
vided third  interest  in  the  claim  to  Chapman.  The  three 
were,  in  fact,  equal  owners  of  the  claim,  and  sjbyledjthem- 


OJ  IBB 


12 

selves  partners  in  the  property,  although  the  conveyances 
showed  that  the  documentary  title  to  it  was  in  the  names 
of  Chapman  and  Coffin  alone.  These  parties,  while  re- 
taining the  general  possession  and  ownership  of  the  claim, 
laid  off  upon  it  numerous  blocks  and  lots,  and  sold  a 
large  number  of  lots  to  different  parties,  publicly  avowing 
at  the  time  their  intention  to  obtain,  if  possible,  a  title  to 
the  land  from  the  United  States,  and  thus  to  perfect  the 
title  of  the  purchasers. 

In  January,  1850,  Lownsdale  went  to  San  Francisco, 
leaving  a  power  of  attorney  with  Chapman,  to  do  any 
thing  pertaining  to  his  interest  which  Chapman  might 
think  advisable,  particularly  in  signing  deeds  to  lots  in 
the  city  of  Portland.  Whilst  in  San  Francisco,  he  met  the 
defendant  Stark,  who  claimed  one-half  interest  in  the 
Portland  land  claim  by  purchase  from  one  Lovejoy,  who, 
he  asserted,  held  the  claim  originally  with  Pettygrove. 
A  settlement  was  accordingly  made  between  them.  It 
was  agreeed  that  Lownsdale  should  release,  with  certain 
exceptions,  all  claim  to  land  north  of  a  designated  line, 
now  known  as  Stark  Street;  and  that  Stark  should  re- 
lease, with  certain  exceptions,  all  claim  to  land  south  of 
the  line,  and  confirm  certain  sales  and  conveyances  made 
within  the  tract  released  to  him.  This  agreement  was 
carried  out  by  a  deed  of  mutual  release  and  quitclaim 
executed  by  them  on  the  1st  of  March,  1850.  The  deed 
confirmed  the  conveyances  of  certain  lots  made  by  Lowns- 
dale or  his  attorney  previous  to  Jan.  1,  1850,  north  of 
the  line,  and  all  subsequent  conveyances  to  March  1, 
1850;  but  with  a  proviso  that  Stark  should  receive  the 
proceeds  of  the  subsequent  conveyances.  The  instrument 
also  provided,  that  in  case  any  person  with  certain  ex- 
ceptions, holding  or  claiming  under  Lownsdale,  referring 
to  Chapman  and  Coffin,  should  refuse  to  ratify  and  con- 
firm the  deed  within  six  months, Stark  might  at  his  option 
have  it  cancelled. 
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Whilst  Lowiisdale  was  absent  at  San  Francisco,  three 
blocks  were  partitioned  by  Chapman  and  Coffin  among 
the  three  owners,  one  block  being  taken  by  each  at  an 
agreed  valuation.  One  of  them,  designated  number  78, 
was  assigned  to  Lowiisdale,  one,  designated  number  79, 
was  assigned  to  Coffin,  and  one,  number  81,  was  assigned 
to  Chapman.  This  latter  block  lies  north  of  the  divid- 
ing line,  within  the  tract  falling  to  Stark,  and  embraces 
the  premises  in  controversy.  The  assignment  of  this 
block  is  contained  in  a  deed  purporting  to  be  a  convey- 
ance by  Chapman,  Coffin  and  Lowiisdale, — the  latter  by 
Chapman,  his  attorney.  As  a  conveyance  of  any  interest 
to  Chapman  from  Lowiisdale,  it  is  waste  paper.  An  at- 
torney cannot  convey  to  himself  by  a  power  from  his 
principal.  But  at  that  time  Coffin,  as  already  stated,  held 
in  his  name  the  interest  of  Lowiisdale.  The  instrument 
was,  therefore,  effectual  as  a  release  to  Chapman  of  the 
entire  interest  of  both.  No  one  but  Lowiisdale  could  ob- 
ject to  the  transaction;  and  he  never  complained  of  it, 
but,  on  the  contrary,  approved  of  it.  In  the  settlement 
between  the  joint  owners  or  partners,  Chapman  was 
charged  with  the  estimated  value  of  the  block. 

When  Chapman  and  Coffin  learned  of  the  agreement 
between  Lowiisdale  and  Stark,  they  refused  to  ratify  it, 
unless  it  were  modified  so  as  to  cover  the  transfers  made 
by  them  during  Lownsdale's  absence,  referring  particu- 
larly to  the  disposition  made  of  the  three  blocks.  During 
the  previous  year,  Stark,  011  leaving  Portland,  had  given 
a  power  of  attorney  to  his  partner,  to  do  any  and  all  acts 
during  his  absence  which  he  could  do  if  present.  Accom- 
panying this  power  was  a  letter,  in  which  the  land  claim 
was  mentioned,  and  a  desire  expressed  that  his  interest 
in  that  claim  should  be  particularly  attended  to,  and  the 
difficulty  concerning  his  undivided  half  settled.  This 
attorney  now  undertook  to  remove  the  objection  urged 
by  Chapman  and  Coffin,  and  for  that  purpose,  after  some 
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negotiation,  he  consented  to  the  modification  desired. 
The  agreement  was  accordingly  ratified  by  Chapman  and 
Coffin,  modified  so  as  to  place  the  disposition  of  property 
made  by  them  previous  to  the  time  they  received  notice 
of  the  settlement  upon  the  same  footing  with  the  dispo- 
sition of  property  before  the  first  of  the  previous  January; 
and  as  thus  modified  the  agreement  was  also  ratified  by 
the  attorney.  Afterwards,  during  the  same  year,  and  in 
January,  1851,  Chapman  sold  the  premises  in  controversy. 
A  portion  of  them  was  purchased  from  him  by  the  com- 
plainant and  his  brother.  The  rest  of  the  premises  was 
afterwards  purchased  by  them  from  intermediate  parties. 
They  were  all  acquired  before  the  patent  of  the  United 
States  was  issued  to  Stark.  The  different  purchasers 
went  at  once  into  possession ;  and  they  or  their  grantees 
have  ever  since,  either  by  themselves  or  tenants,  been  in 
the  occupation  of  the  property,  and  have  made  extensive 
and  valuable  improvements.  The  property  is  situated 
in  the  business  part  of  Portland,  and  has  always  been 
occupied  for  business  purposes. 

The  ratification  made  by  the  attorney  of  Stark,  it  is 
said,  applies  in  terms  only  to  the  attorney's  interest;  but 
the  answer  is,  that  the  attorney  had  no  interest  at  the 
time,  and  acted  only  for  Stark.  If,  as  a  ratification  by 
Stark,  it  is  insufficient  in  form,  because  of  the  manner  in 
which  the  attorney  has  expressed  his  agency  in  appending 
his  signature  to  the  instrument,  a  court  of  equity  will 
look  beyond  the  form  of  the  execution,  and,  having 
ascertained  the  intention  of  the  attorney  in  signing  the 
instrument,  will,  if  possible,  give  it  the  effect  intended. 
The  ratification,  such  as  it  was,  undoubtedly  led  to  the 
purchase  of  the  property  by  the  complainant  and  his 
brother  and  others.  When  Stark  subsequently  returned 
to  Portland,  in  June,  1850,  he  was  informed  of  the  action 
of  his  attorney,  and  made  no  objection  to  it,  although  he 
understood  that  it  was  intended  as  a  ratification  on  his 
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part  of  the  disposition  of  the  block  in  question  by  Chap- 
man and  Coffin. 

But  more  persuasive  evidence  of  his  approval  of  the 
modification  is  furnished  by  his  action  with  respect  to  the 
property.  As  already  stated,  the  documentary  title  to  the 
entire  claim  was  in  Chapman  and  Coffin.  Without  their 
approval,  the  settlement  between  Stark  and  Lownsdale 
would  have  failed  of  any  result.  Upon  the  ratification 
by  the  attorney,  Chapman  and  Coffin  abandoned  all 
interest  in  any  other  property  than  block  81  north  of  the 
agreed  line;  and  Stark  at  the  same  time  abandoned  his 
interest  in  the  tract  south  of  that  line,  and  appropriated  in 
severalty  all  the  other  property  released  on  the  north. 
In  other  words,  instead  of  calling  for  a  cancellation  of  the 
deed  upon  the  refusal  of  Chapman  and  Coffin  to  ratify  it, 
as  he  was  at  liberty  to  do,  he  adopted  it  as  approved  by 
them  ;  for,  except  as  thus  approved,  it  was  without  any 
efficacy.  He  held  nothing  in  severalty,  except  by  their 
consent ;  and  upon  his  claim  to  hold  the  property  released 
in  this  way  he  subsequently  obtained  his  patent  from  the 
government,  and  sold  to  different  parties  portions  of  the 
land.  Under  these  circumstances,  he  can  not  be  permitted 
to  go  back  upon  the  act  of  his  attorney. 

So  far,  therefore,  as  the  transfer  of  block  81  to  Chapman 
is  concerned,  the  deed  must  be  held  to  apply  to  it  as  fully 
as  it  applies  to  the  conveyances  specially  designated  and 
confirmed  by  that  instrument.  It  operated  as  a  confirma- 
tion of  the  transfer,  and  gave  to  Chapman  an  equitable 
right  to  call  for  a  release  of  the  legal  title,  when  that  was 
obtained.  That  right  passed  to  the  complainant  claiming 
under  him. 

During  the  several  years  intervening  between  this 
transaction  and  the  issue  of  the  patent,  Stark  frequently 
conversed  with  the  Starrs  and  the  other  purchasers 
respecting:  the  property,  assured  them,  in  repeated 
instances,  that  he  would  convey  to  them  the  legal  title 
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when  he  obtained  the  patent  from  the  government,  and 
advised  them  to  erect  buildings  and  improve  the  property. 
Under  his  eye,  and  with  full  notice,  and  by  his  encour- 
agement, the  Starrs,  and  others  from  whom  the  Starrs 
purchased,  made  the  improvements.  If  in  the  light  of 
these  facts,  and  all  the  attending  circumstances,  the 
defendant  could  now  successfully  impugn  the  ratification 
made  by  his  attorney,  deny  the  promises  made  by  him- 
self, and  deprive  the  complainant  of  the  property  and 
improvements,  it  would  be  a  reproach  to  the  administra- 
tion of  justice.  Upon  every  principle  of  law  and  morals, 
he  should  be  for  ever  enjoined  from  the  commission  of 
such  injustice,  and  be  compelled  to  quiet  the  title  of  the 
complainant  by  a  release  of  all  claim  to  the  premises. 

Decree  Affirmed. 
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A  judgment  of  a  Confederate  court  during  the  rebellion,  confiscating 
a  claim  due  to  a  loyal  citizen  residing  in  a  loyal  State,  and  payment 
of  the  claim  to  a  Confederate  agent  in  accordance  with  the  judgment, 
are  no  bar  to  a  recovery  of  the  claim.  Williams  v.  Bruffy,  96 
U.  S.  176,  and  102  U.  S.  248,  cited  and  its  principal  points  restated 
and  affirmed. 


OPINTOIST 

OF    THE 

UNITED    STATES    SUPREME    COURT 

IN 

STEVENS  v.  GRIFFITH. 

DELIVERED     BY 

MR.    JUSTICE      KIELD, 

At  October  Term,  1883.* 


This  was  an  action  in  a  State  court  in  Tennessee  to  re- 
cover a  legacy  bequeathed  the  plaintiff  by  a  will  proved 
in  Monroe  County,  Tennessee,  in  1859.  The  defence  set 
up  a  judgment  of  a  Confederate  court,  during  the  rebel- 
lion, confiscating  the  legacy  and  payment  of  the  judg- 
ment. The  defence  was  overruled  in  the  court  below 
where  the  original  trial  was  had,  and  sustained  in  the  Su- 
preme Court  of  Tennessee  on  appeal.  The  plaintiff  be- 
low then  sued  out  this  writ  of  error. 

Mr.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

In  October,  1858,  Jesse  Rhea  died  in  Tennessee,  leav- 
ing a  will  containing  various  legacies  to  parties  residing 
in  that  State,  and  in  Illinois  and  California.  The  will 

*  Reported  in  111  U.  S.  48, 
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was  admitted  to  probate  in  1859,  and  the  defendant  Grif- 
fith, one  of  the  executors  named  therein,  qualified  and 
entered  upon  the  discharge  of  his  duties.  In  the  course 
of  the  two  years  following,  the  effects  and  property  of  the 
estate  were  converted  into  money,  its  debts  settled,  and 
the  portions  paid  to  which  the  legatees  in  Tennessee  were 
entitled.  The  executor  was  desirous  of  paying  the  bal- 
ance to  the  legatees  in  Illinois  and  California  ;  but  owing 
to  the  civil  war,  he  could  not  communicate  with  them  nor 
remit  the  money.  In  1863,  whilst  this  balance  was  still 
in  his  possession,  he  was  notified,  under  proceedings  of  a 
court  at  Knoxville,  Tennessee,  established  by  the  Con- 
federate government,  to  pay  the  amount  to  a  Confederate 
agent.  On  his  refusal,  suit  was  brought  against  him  in 
that  court,  and  judgment  recovered  for  the  amount,  under 
a  law  of  the  Confederate  Congress,  passed  to  sequestrate 
and  confiscate  the  property  of  residents  of  the  loyal 
States.  Upon  this  judgment,  he  paid  over  the  money. 
In  1867,  legatees  in  Illinois  commenced  two  suits  in 
equity  against  him  and  the  sureties  on  his  bond  to  com- 
pel the  payment  of  their  share  of  the  estate.  These  suits 
were  consolidated,  and  he  set  up  in  bar  the  judgment  of 
the  Confederate  court,  and  averred  that  the  State  of  Ten- 
nessee was  then  in  the  hands  of  the  rebel  authorities, 
both  civil  and  military ;  that  he  was  threatened  by  them 
with  punishment  if  he  did  not  comply  with  the  judgment ; 
that  he  believed  it  would  be  dangerous  to  refuse  compli- 
ance ;  that  the  officers  had  the  power  to  seize  his  property, 
and  to  arrest  and  imprison  him  ;  and  that  under  his  fears 
he  paid  the  money. 

The  question,  whether  the  payment,  under  these  cir- 
cumstances, constitutes  a  bar  to  the  relief  prayed  is  closed 
by  previous  adjudications  of  this  court.  The  effect  of 
confiscation  proceedings  of  the  insurrectionary  govern- 
ment to  protect  a  party  who  during  the  war  paid  under 


them  to  Confederate  agents  moneys  owing  to  citizens  of 
loyal  States,  was  much  considered  in  William*  v.  Bruffy^ 
96  U.  S.  176.  That  was  an  action  for  goods  sold  by  the 
plaintiffs,  residents  of  Pennsylvania,  in  March,  1861,  to  a 
resident  of  Virginia,  and  he  having  died  was  brought 
against  the  administrator  of  his  estate.  The  defendants 
set  up  in  bar  the  organization  of  the  Confederate  govern- 
ment ;  the  existence  of  war  between  it  and  the  United 
States  ;  its  enactment  of  a  law  providing  for  the  seques- 
tration of  the  effects,  credits,  and  property  of  residents  in 
the  loyal  States,  termed  alien  enemies,  and  making  it  a 
misdemeanor  for  a  person  having  or  controlling  any  such 
property  to  refuse  to  give  information  of  it  to  the  receiver 
of  the  Confederate  States,  and  place  the  same,  as  far  as 
practicable,  in  his  hands  ;  that  this  law  being  in  force, 
the  intestate,  in  January,  1862,  paid  the  amount  claimed 
to  such  receiver ;  and  also  that  the  debt  due  was  seques- 
trated by  a  decree  of  a  Confederate  district  court  in  Vir- 
ginia, upon  the  petition  of  the  receiver,  who  afterwards 
collected  it  with  interest.  The  courts  in  Virginia  sus- 
tained the  defence,  but  this  court  reversed  their  decision, 
and  subsequently  directed  judgment  for  the  plaintiffs. 
102  U.  S.  248.  In  the  extended  consideration  given  to 
the  questions  presented,  we  held  that  the  Confederate 
government,  formed  in  the  face  of  the  prohibition  of  the 
Constitution  against  any  treaty,  alliance,  or  confederation 
of  one  State  with  another,  could  not  be  regarded  as  hav- 
ing any  legal  existence ;  that  whatever  efficacy  the  enact- 
ment pleaded  possessed  in  Virginia  arose  from  the  sanc- 
tion given  it  by  that  State.  If  enforced  as  a  law  there  it 
would  be  considered,  as  a  statute,  not  of  the  Confederacy, 
but  of  the  State,  and  treated  accordingly.  Any  enact- 
ment, to  which  a  State  gives  the  force  of  law,  whether  it 
has  gone  through  the  usual  stages  of  legislative  proceed- 
ings, or  been  adopted  in  other  modes  of  expressing  the 


will  of  the  State,  is  a  statute  of  the  State  within  the  mean- 
ing of  the  acts  of  Congress,  touching  our  appellate  juris- 
diction. As  a  statute  of  Virginia,  it  was  repugnant  to  the 
Constitution  ;  and  the  decision  of  the  courts  of  that  State, 
sustaining  its  validity,  gave  us  jurisdiction  to  review  their 
judgment.  It  not  only  impaired  the  obligation  of  the 
contract  of  the  deceased  with  the  plaintiffs,  but  it  under- 
took to  relieve  him  from  all  liability  to  them.  It  also  dis- 
criminated against  them  as  citizens  of  a  loyal  State,  and 
refused  to  them  the  same  privileges  accorded  to  citizens 
of  Virginia,  contrary  to  the  clause. of  the  Constitution  de- 
claring that  "  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the 
several  States." 

So,  in  this  case,  the  Confederate  enactment,  under 
which  the  confiscation  of  the  money  was  had,  can  be 
treated  only  as  a  statute  of  Tennessee,  by  whose  sanction 
it  was  enforced  as  a  law  of  that  State.  As  such  it  was  re- 
pugnant to  the  Constitution  and  laws  of  the  United  States. 
It  authorized  the  seizure  and  confiscation  of  the  property 
of  loyal  citizens  upon  no  other  ground  than  their  loyalty, 
and  for  the  purpose  of  raising  funds  to  support  an  armed 
rebellion  againt  the  authority  of  the  United  States.  No 
opinion  of  the  Supreme  Court  of  Tennessee  is  in  the 
record,  but  its  decision  sustaining  the  defence  was  neces- 
sarily in  favor  of  the  validity  of  the  enactment.  Our 
jurisdiction,  therefore,  attaches  to  review  its  judgment. 

There  can  be  no  question  of  the  right  of  the  plaintiff  in 
error  to  recover  her  share  of  the  estate  which  belonged  to 
her  deceased  mother,  one  of  the  legatees  under  the  will, 
against  any  defence  founded  upon  the  proceedings 
pleaded.  Viewed  from  the  standpoint  of  the  Constitu- 
tion, the  Confederate  government  was  nothing  more  than 
the  military  representative  of  the  insurrection  against  the 
authority  of  the  United  States.  The  belligerent  rights 


conceded  to  it  in  the  interest  of  humanity,  to  prevent  the 
cruelties  which  would  have  followed  mutual  reprisals  and 
retaliations,  were,  from  their  nature,  such  only  as  existed 
during  the  war.  Their  concession  led  to  arrangements 
between  the  contending  parties  to  mitigate  the  calamities 
of  the  contest.  It  placed  those  engaged  in  actual  hostili- 
ties on  the  footing  of  persons  in  legitimate  warfare  ;  but 
it  gave  no  sanction  to  hostile  legislation,  and  in  no  re- 
spect impaired  the  rights  of  loyal  citizens  of  a  loyal  State. 
Their  right  and  their  title  to  property  which  they  pos- 
sessed in  the  insurrectionary  States  before  the  Avar  were 
not  thereby  divested  or  rendered  liable  to  forfeiture. 
Their  visible  and  tangible  property  may  have  been  de- 
stroyed by  violence  or  seized  by  insurgents  and  carried 
away  ;  and  in  such  cases  the  occupants  or  parties  in  pos- 
session may  perhaps  be  relieved  from  liability,  as  having 
been  subjected  to  a  force  too  powerful  to  be  resisted. 
"  But,"  as  said  in  Williams  v.  Bruffy,  "  debts  not  being- 
tangible  things  subject  to  physical  seizure  and  removal, 
the  debtors  cannot  claim  release  from  liability  to  their 
creditors  by  reason  of  the  coerced  payment  of  equivalent 
sums  to  an  unlawful  combination.  The  debts  can  only  be 
satisfied  when  paid  to  the  creditors  to  whom  they  are  due, 
or  to  others  by  direction  of  lawful  authority."  And,  as 
we  there  observed,  "  It  would  be  a  strange  thing  if  the 
nation,  after  succeeding  in  suppressing  the  rebellion  and 
re-establishing  its  authority  over  the  insurrectionary  dis- 
trict, should,  by  any  of  its  tribunals,  recognize  as  valid  the 
demand  of  the  rebellious  organization  to  confiscate  a  debt 
due  to  a  loyal  citizen  as  a  penalty  for  his  loyalty.  Such 
a  thing  would  be  unprecedented  in  the  history  of  unsuc- 
cessful rebellions,  and  would  rest  upon  no  just  principle." 
In  the  consideration  of  transactions  between  citizens  of 
the  insurrectionary  districts,  no  disposition  has  been  mani- 
fested by  this  court,  and  none  exists,  to  interfere  with  the 
regular  administration  of  the  law,  or  with  the  ordinary 
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proceedings  of  society  in  their  varied  forms,  civil  or 
political,  except  when  they  tended  to  impair  the  just  au- 
thority of  the  general  government,  or  the  rights  of  loyal 
citizens.  Transactions  which  thus  affect  the  government 
or  the  individual  can  never  be  upheld  in  any  tribunal 
which  recognizes  the  Constitution  of  the  United  States 
as  the  supreme  law  of  the  land. 

Neither  the  unlawful  proceedings  of  the  Confederate 
government  nor  the  judgment  of  its  unauthorized  tribunal 
exempts  the  executor  from  liability.  It  may,  indeed,  as 
he  asserts,  be  a  hardship  upon  him  to  compel  him  to  pay 
the  money  again  which  he  has  once  paid  to  others.  This 
hardship,  however,  conies  not  from  the  regular  adminis- 
tration of  the  law  under  the  Constitution,  but  from  the 
violence  of  the  insurrectionary  movement  in  which  he  par- 
ticipated. As  Chief  Justice  Chase  said :  "  Those  who  en- 
gage in  rebellion  must  consider  the  consequences.  If 
they  succeed,  rebellion  becomes  revolution,  and  the  new 
government  will  justify  its  founders.  If  they  fail,  all  their 
hostile  acts  to  the  rightful  government  are  violations  of 
law,  and  originate  no  rights  which  can  be  recognized  by 
the  courts  of  the  nation  whose  authority  and  existence 
have  been  alike  assailed."  Shotbridge  v.  Macon,  Chase's 
Decisions,  136. 

The  executor  cannot  escape  the  consequences  of  the  in- 
surrection in  the  community  of  which  he  was  a  member, 
whatever  may  have  been  his  individual  feelings  and  wishes 
as  to  its  action.  Besides,  also,  if  questions  of  hardship 
are  to  be  considered,  the  plaintiff  might  put  in  her  claim 
there. 

The  judgment  of  the  Supreme  Court  must  be  reversed, 
and  the  cause  remanded,  with  directions  to  affirm.'  the 
decree  of  the  Chancery  Court  of  Monroe  County,  so 
far  as  concerns  the  claim,  of  the  plaintiff  Eliza 
Stevens,  who  alone  has  brought  the  case  here;  and 
it  is  so  ordered. 
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OPINION 

OF  THE 

SUPREME  COURT  OF  CALIFORNIA 

IN 

TBSGHBMACHBR  v  THOMPSON,  ET  AL. 

DELIVERED    BY 

JUSTICE: 

OF  THAT  COURT, 

At  its  April  Term,  1861* 


By  the  designation  "usual  ".or  "ordinary  high  water  mark,"  as 
applied  to  tide  waters,  is  meant  the  limit  reached  by  the  neap  tides 
— that  is,  those  tides  which  happen  between  the  full  and  change  of 
the  moon  twice  in  every  twenty-four  hours. 

By  the  law  of  nations,  independent  of  treaty  stipulations,  the  cession 
of  territory  from  one  government  to  another  does  not  impair  the 
rights  of  the  inhabitants  to  their  property.  They  retain  all  such 
rights,  and  are  entitled  to  protection  in  them  to  the  same  extent  as 
under  the  former^overnment.  Public  property  and  the  sovereignty 
over  the  territory  are  only  considered  as  passing  by  the  cession. 

When,  therefore,  California  was  ceded  to  the  United  States,  the  rights 
of  property  of  its  citizens  remained  unchanged.  By  the  law  of 
nations,  those  rights  were  sacred  and  inviolable,  and  the  obligation 
passed  to  the  new  government  to  protect  and  maintain  them.  The 
obligation  was  political  in  its  character,  binding  upon  the  conscience 
of  the  new  government,  and  to  be  executed  by  proper  legislative 
action,  when  the  requisite  protection  could  not  be  afforded  by  the 
ordinary  course  of  judicial  proceedings  in  the  established  tribunals, 
or  by  existing  legislation  ;  and  independant  of  the  obligation  aris- 
ing from  the  law  of  nations,  the  United  States,  by  the  treaty  of 
Guadalupe  Hidalgo,  in  effect  stipulated  for  the  protection  of  the 
rights  of  property -of  the  inhabitants  of  the  ceded  territory. 

The  term  "  property  "  as  applied  to  lands,  embraces  all  titles,  legal  or 
equitable,  perfect  or  imperfect. 

*  Reported  in  18  California,  11. 


Assuming  that  the  Mexican  grant,  upon  which  the  patent  of  the  plain- 
tiffs in  this  case  was  issued,  conveyed  only  an  interest  requiring 
further  action  of  the  government,  and  that  such  action  was  not  had 
previous  to  the  cession  ;  in  other  words,  that  it  conferred  a  merely 
equitable  title,  which  was  never  perfected  under  the  former  govern- 
ment ;  the  title  still  constituted  property,  and  as  such  the  govern- 
ment of  the  United  States  was  under  obligation  to  protect  it  by  the 
law  of  nations  and  by  the  stipulations  of  the  treaty.  This  protec- 
tion it  could  extend  in  its  own  way.  To  protect  an  equitable  title 
is  to  perfect  it,  or  to  afford  the  means  of  its  perfection.  By  the  Act 
of  March  3d,  1851,  the  government  has  afforded  such  means.  It 
has  there  provided  for  protecting  all  titles,  legal  or  equitable,  ac- 
quired previous  to  the  cession. 

Its  power  to  thus  provide  results  from  the  fact  that  it  is  sovereign  and 
supreme  as  to  all  matters  connected  with  the  treaty,  and  the  enforce- 
ment of  the  obligations  incurred  thereunder,  or  cast  upon  it,  indepen- 
dent of  the  treaty,  by  the  law  of  nations  upon  the  cession  of  the 
country.  It  must  determine  for  itself  what  claims  to  property  ex- 
isted at  that  date,  which  it  is  bound  to  protect,  and  the  lands  to  which 
they  apply,  and  the  parties  by  whom  they  were  then  held. 

The  patent  is  not  only  the  deed  of  the  United  States,  but  it  is  a  solemn 
record  of  the  government,  of  its  action  and  judgment  with  respect 
to  the  title  of  the  claimant  existing  at  the  date  of  the  cession.  By 
it  the  sovereign  power,  which  alone  could  determine  the  matter, 
declares  that  the  previous  grant  was  genuine  ;  that  the  claim  under 
it  was  valid,  and  entitled  to  recognition  and  confirmation  by  ihe 
law  of  nations  and  the  stipulations  of  the  treaty  ;  and  that  the  grant 
was  located  or  might  have  been  located  by  the  former  government, 
and  is  correctly  located  by  the  new  government,  so  as  to  embrace 
the  premises  as  they  are  surveyed  and  described.  Whilst  this  de- 
claration remains  of  record,  the  government  itself  cannot  question 
its  verity,  nor  can  parties  claiming  through  the  government  by  title 
subsequent. 

The  patent,  as  the  deed  of  the  United  States,  takes  effect  only  from 
the  date  of  the  presentation  of  the  petition  of  the  patentees  to  the 
Board  of  Land  Commissioners.  But  as  the  record  of  the  govern- 
ment of  the  existence  and  validity  of  the  grant,  it  establishes  the 
title  of  the  patentees  from  the  date  of  the  grant — such  title  depend- 
ing, up  to  the  issuance  of  the  patent,  upon  the  character  of  the 
grant  and  the  proceedings  of  the  former  government  in  reference 
to  it ;  whether  it  were  of  a  specific  tract  separated  from  other  lands 
by  defined  boundaries,  or  were  only  of  a  specific  quantity  lying 
within  an  area  of  larger  extent ;  and  in  the  latter  case,  whether  or 
not  the  quantity  had  been  located  by  official  authority. 

The  "  third  person  "  against  whose  interest  the  action  of  the  govern- 
ment and  patent  in  this  case  are  not  conclusive  —  under  the 
fifteenth  section  of  the  Act  of  March  3d,  1851, —  are  those  whose 


title  accrued  before  the  duty  of  the  government  and  its  rights  under 
the  treaty  attached. 

In  the  present  case  the  United  States,  upon  the  cession  of  the  country, 
took  the  premises  in  controversy  charged  with  the  equitable  claim 
of  the  Mexican  grantees,  and  have  since  perfected  the  claim  into  a 
perfect  title.  The  right  and  power  of  the  government  to  protect  and 
thus  perfect  the  equitable  claim  were  superior  to  any  subsequently 
acquired  rights  or  claims  of  the  State  or  of  individuals.  Subse- 
quent events,  not  originating  with  the  grantees,  can  have  no  effect 
upon  the  validity  of  their  claim,  or  the  duty  of  the  government 
respecting  it. 


Appeal  from  the  District  Court  of  the  Twelfth  District. 

This  is  an  action  of  ejectment  to  recover  a  tract  of  land 
situated  in  San  Mateo  County.  On  the  trial  it  was 
admitted  that  the  patent  of  the  United  States  embraced 
that  part  of  the  demanded  premises  which  was  in  the 
possession  of  the  defendants,  as  stated  by  them  in  their 
amended  answer.  All  other  material  facts  of  the  case  are 
stated  in  the  opinion  of  the  court.  The  defendants  had 
judgment  and  plaintiffs  appealed. 

Sidney  L.  Johnson,  for  appellants. 
W.  T.  Gough,  for  respondents. 

Field,  C.  J.  delivered  the  opinion  of  the  court. — Cope, 
J.  concurring. 

This  is  an  action  of  ejectment  to  recover  the  possession 
of  certain  premises  situated  in  San  Mateo  County,  being 
part  of  a  tract  known  as  the  "  San  Mateo  Rancho."  The 
plaintiffs  are  the  executors  of  the  last  will  and  testament 
of  W.  D.  M.  Howard,  deceased,  and  base  their  claim  to  a 
recovery  upon  a  patent  of  the  rancho,  issued  to  them  as 
such  executors,  and  Agnes  Howard,  executrix,  by  the 
United  States,  bearing  date  in  November,  1857.  The 
patent  is  based  upon  a  grant  of  the  former  Mexican 
Government,  in  which  one  of  the  boundaries  of  the  rancho 


is  designated  as  the  bay  of  San  Francisco,  and  it  conveys 
the  premises  in  controversy  in  fee,  in  the  usual  form  of 
patents,  to  the  executors  and  executrix,  in  trust  for  the 
heirs  and  devisees  of  the  said  Howard.  Since  the  issue 
of  the  patent,  the  executrix  has  intermarried  with  one  of 
the  plaintiffs,  and  by  the  marriage,  her  authority  as  such 
executrix  ceased.  (See  Act  concerning  Estates  of  De- 
ceased Persons,  sec.  44.)  The  action  therefore  is  properly 
brought  in  the  name  of  the  plaintiffs.  (Curtis  v.  Suiter, 
15  Cal.  259.) 

The  record  does  not  contain  a  copy  of  the  Mexican 
grant,  or  of  the  patent  of  the  United  States,  but  we  infer 
from  the  argument  of  counsel  that  the  grant  was  one  in 
colonization  and  in  the  ordinary  form — subject  to  the 
approval  of  the  Departmental  Assembly,  and  requiring 
juridical  possession  from  the  magistrate  of  the  vicinage; 
and  that  the  patent  of  the  United  States  was  issued  under 
the  Act  of  March  3d,  1851,  after  the  usual  proceedings 
before  the  Land  Commission,  and  the  tribunals  of  the 
United  States,  and  the  official  survey  of  the  premises.  It 
is  upon  this  view  we  have  considered  the  questions  argued 
by  counsel. 

The  defendants,  in  their  answer  as  amended,  admitted 
that  they  were  in  possession  of  a  part  of  the  demanded 
premises,  and  set  up  in  bar  of  the  action,  title  in  the  State 
of  California,  alleging  in  substance,  that  the  land  thus 
possessed  by  them  was  below  the  ordinary  high  tide  water 
mark  of  the  bay  of  San  Francisco  at  the  time  of  the  ad- 
mission of  the  State  into  the  Union,  and  has  been  thus 
situated  ever  since,  with  the  exception  of  that  portion 
occupied  by  their  buildings,  which  they  allege  has  since 
been  reclaimed  from  the  waters  of  the  bay  by  them,  or  by 
parties  through  whom  they  claim.  On  the  trial  they 
introduced  evidence,  against  the  objection  of  the  plain- 
tiffs, in  support  of  the  allegations  of  the  answer,  and  the 
court  instructed  the  jury  that  if  the  premises  were  below 


the  usual  high  water  mark  at  the  time  the  State  was  ad- 
mitted into  the  Union,  the  Act  of  Congress  and  the  pat- 
ent gave  the  plaintiffs  no  title,  whether  the  water  had 
receded  by  the  labor  of  man  only,  or  by  alluvion.  The 
jur\r  found  for  the  defendants,  and  it  is  from  the  judg- 
ment entered  upon  their  verdict,  and  from  the  order  re- 
fusing the  motion  made  for  a  new  trial,  that  the  appeal  is 
taken. 

We  are  satisfied  that  the  verdict  is  not  justified  by  the 
evidence.  No  instructions  were  given  as  to  the  meaning 
of  the  language,  "  usual  high  water  mark,"  and  the  jury 
evidently  fixed  it  at  the  limit  which  the  monthly  Spring- 
tides reach  —  tides  which  occur  only  at  the  full  and 
change  of  the  moon.  The  term  "  usual,"  employed  by 
the  court,  is  ambiguous.  The  limit  of  the  monthly 
Spring  tides  is,  in  one  sense,  the  usual  high  water  mark;  for, 
as  often  as  those  tides  occur,  to  that  limit  the  flow  ex- 
tends. But  it  is  not  the  limit  to  which  we  refer  when  we 
speak  of  "  usual  "  or  "  ordinary  "  high  water  mark.  By 
that  designation  we  mean  the  limit  reached  by  the  neap 
tides ;  that  is,  those  tides  which  happen  between  the  full 
and  change  of  the  moon,  twice  in  every  twenty-four 
hours.  Yet  the  jury,  from  want  of  proper  instruction, 
must  have  taken  a  different  view,  and  considered  the 
language  as  referring  to  the  limit  which  the  monthly 
Spring  tides  attained,  or  else  have  acted,  in  rendering 
their  verdict,  in  mere  caprice,  as  there  was  no  evidence 
before  them,  so  far  as  the  record  discloses,  that  the  neap 
tides  ever  covered  the  land  in  controversy.  (Lord  Hale's 
Treatise  De  Jure  Maris,  26 ;  Lowe  v.  Govett,  3  Barn.  & 
Adol.  862;  Angell  on  Tide  Waters,  Ch.  3  ;  Hale  on  Rights 
to  the  Sea.) 

We  do  not  intend,  however,  to  determine  the  appeal  in 
this  way.  We  prefer  to  place  our  decision  upon  grounds 
which  will  finally  dispose  of  the  controversy  between  the 
present  parties,  and  furnish  a  rule  for  the  settlement  of 


other  controversies  of  a  similar  character.  For  that  pur- 
pose, we  shall  assume  that  the  land  occupied  by  the  de- 
fendants, and  constituting  a  part  of  the  demanded  prem- 
ises, was,  at  the  date  of  the  admission  of  California  as  a 
State  into  the  Union,  below  the  ordinary  high  water 
mark  of  the  bay  of  San  Francisco ;  in  other  words,  was 
covered  by  the  flow  of  the  ordinary  or  neap  tides  of  the 
bay.  Upon  that  assumption,  the  land  thus  occupied  be- 
longed at  that  date  to  the  State,  unless  it  had  been  the 
subject  of  a  previous  grant  by  the  Mexican  Government, 
which  the  United  States,  upon  the  acquisition  of  the 
country,  were  bound  to  protect,  and  which  they  have 
since  recognized  and  confirmed.  Until  the  acquisition 
of  the  country,  the  land  was  of  course  under  the  juris- 
diction, control  and  disposition  of  the  former  Govern- 
ment, and  the  rights  acquired  by  the  United  States  were 
in  subordination  to  the  action  of  that  Government,  so  far 
as  such  action  was  entitled  to  consideration  either  from 
the  law  of  nations  or  the  stipulations  of  the  treaty  of  ces- 
sion. In  that  respect  the  land  under  the  tide  waters  of 
the  bay  between  low  and  high  water  mark  stood  in  no 
different  position  from  that  of  any  other  land  over  which 
the  former  Government  possessed  the  power  of  disposi- 
tion. 

By  the  law  of  nations,  independent  of  treaty  stipula- 
tions, the  cession  of  territory  from  one  Government  to  an- 
other does  not  impair  the  rights  of  the  inhabitants  to 
their  property.  They  retain  all  such  rights,  and  are  en- 
titled to  protection  in  them  to  the  same  extent  as  under 
the  former  Government.  Public  property  and  the  sover- 
eignty over  the  territory  are  only  considered  as  passing 
by  the  cession.  Thus  in  United  States  v.  Percheman  (7  Pet. 
86),  the  Supreme  Court  said  :  "  Had  Florida  changed  its 
sovereignty  by  an  act  containing  no  stipulation  respect- 
ing the  property  of  individuals,  the  right  of  property  in 
all  those  who  became  subjects  or  citizens  of  the  new 


Government  would  have  been  unaffected  by  the  change. 
It  would  have  remained  the  same  as  under  the  ancient 
sovereign.  *  *  *  A  cession  of  territory  is  never 
understood  to  be  a  cession  of  the  property  belonging  to 
its  inhabitants.  The  King  cedes  that  only  which  be- 
longed to  him.  Lands  he  has  granted  were  not  his  to 
cede.  Neither  party  could  so  understand  the  cession  ; 
neither  party  could  consider  itself  as  attempting  a  wrong 
to  individuals,  condemned  by  the  practice  of  the  whole 
civilized  world.  The  cession  of  a  territory  by  its  name 
from  one  sovereign  to  another,  conveying  the  compound 
idea  of  surrendering  at  the  same  time  the  lands  and  the 
people  who  inhabit  them,  would  be  necessarily  under- 
stood to  pass  the  sovereignty  only,  and  not  to  interfere  with 
private  property  "  And  again  in  Str other  v.  Lucas  (12  Pet. 
435),  which  was  an  action  of  ejectment  for  certain  real 
estate  in  Missouri,  the  same  court  said:  "  The  State  in 
which  the  premises  are  situated  was  formerly  a  part  of 
the  territory,  first  of  France,  next  of  Spain,  then  of 
France,  who  ceded  it  to  the  United  States  by  the  treaty 
of  1803,  in  full  propriety,  sovereignty  and  dominion,  as 
she  had  acquired  and  held  it  (2  Pet.  301,  etc.),  by  which 
the  Government  put  itself  in  place  of  the  former  sover- 
eigns, and  became  invested  with  all  their  rights,  subject 
to  their  concomitant  obligations  to  the  inhabitants.  (4 
Pet.  513;  9  Id.  734 ;  10  Id.  330,  335,  726,  732,  736.) 
Both  were  regulated  by  the  law  of  nations,  according  to 
which  the  rights  of  property  are  protected,  even  in  the 
case  of  a  conquered  country,  and  held  sacred  and  invio- 
lable when  it  is  ceded  by  treaty,  with  or  without  any 
stipulation  to  such  effect.—  When,  therefore,  Califor- 
nia was  ceded  to  the  United  States,  the  rights  of  property 
of  its  citizens  remained  unchanged.  By  the  law  of  na- 
tions those  rights,  in  the  language  of  the  Supreme  Court, 
were  "sacred  and  inviolable,"  and  the  obligation  passed  to 
the  new  Government  to  protect  and  maintain  them.  The 
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obligation  was  political  in  its  character,  binding  upon 
the  conscience  of  the  new  Government,  and  to  be  executed 
by  proper  legislative  action  when  the  requisite  protection 
could- not  be  afforded  by  the  ordinary  course  of  judicial 
proceedings  in  the  established  tribunals,  or  by  existing 
legislation. 

But  independent  of  the  obligations  arising  from  the 
law  of  nations,  the  United  States,  by  the  treaty  of  Guada- 
lupe  Hidalgo,  in  effect  stipulated  for  the  protection  of  the 
rights  of  property  of  the  inhabitants  of  the  ceded  terri- 
tory. By  the  eighth  article  they  provided  that  Mexicans 
established  in  the  territory  might  remain  there  or  re- 
move to  the  Mexican  Republic,  and  retain  their  prop- 
erty, or  dispose  of  the  same  and  remove  the  proceeds. 
This  provision  for  the  retention  of  the  property  was  an 
idle  and  deceptive  one,  if  it  did  not  carry  with  it  a  corre- 
sponding obligation  of  the  new  Government  to  protect 
the  property  thus  retained.  Such  obligation  it  did  in 
fact  imply,  and  this  obligation  was  as  sacred  and  binding 
as  if  it  were  stated  in  express  terms. 

The  term  property  as  applied  to  lands,  embraces  all 
titles,  legal  or  equitable,  perfect  or  imperfect.  Such  was 
held  by  the  Supreme  Court  to  be  the  import  of  the  term 
in  a  stipulation  contained  in  the  treaty  by  which  Louisi- 
ana was  acquired,  providing  that  the  inhabitants  of  the 
ceded  territory  should  be  protected  in  their  property.  It 
"  comprehends,"  said  the  court,  in  Soulard  v.  The  United 
States,  "  every  species  of  title,  inchoate  or  complete.  It  is 
supposed  to  embrace  those  rights  which  are  executory, 
as  well  as  those  which  are  executed.  In  this  respect  the 
relation  of  the  inhabitants  to  their  Government  is  not 
changed.  The  new  Government  takes  the  place  of  that 
which  has  passed  away."  (4  Peters,  511.)  And  the 
same  court,  in  a  subsequent  case,  after  referring  to  the 
same  stipulation  in  the  Louisiana  treaty,  observed  that, 
"  No  principle  is  better  settled  in  this  country  than  that  an 


inchoate  title  to  lands  is  property."  (Delassus  v.  The 
United  States,  9  Peters,  133.)  It  matters  not,  therefore, 
whether  the  Mexican  grant,  upon  which  the  patent  of 
the  plaintiffs  was  issued,  passed  a  perfect  title  to  the 
premises,  or  only  an  interest  which  required  further  ac- 
tion of  the  Government  for  its  perfection.  We  are  not 
informed  by  the  record  whether  it  was  of  a  specific  tract 
with  defined  boundaries,  or  was  only  of  a  specific  quan- 
tity lying  in  an  area  of  larger  extent.  We  shall  assume 
for  the  purposes  of  the  present  appeal  that  it  was  of  the 
latter  character,  and  conveyed  only  an  interest  requiring 
further  action  of  the  Government,  and  that  such  action 
was  not  had  previous  to  the  cession — in  other  words,  that 
it  conferred  a  merely  equitable  title,  which  was  never 
perfected  under  the  former  Government.  The  title  still 
constituted  property  within  the  decisions  of  the  Supreme 
Court,  which  we  have  cited,  and  as  such  the  Government 
of  the  United  States  was  under  obligation  to  protect  it 
by  the  law  of  nations  and  by  the  stipulations  of  the 
treaty.  This  protection  it  could  extend  in  its  own  way. 
But  to  protect  an  equitable  title  is  to  perfect  it,  or  to  af- 
ford the  means  of  its  perfection.  By  the  Act  of  March 
3d,  1851,  the  Government  .has  afforded  such  means.  It 
has  there  provided  for  protecting  all  titles,  legal  or  equi- 
table, acquired  previous  to  the  cession.  Its  power  to  thus 
provide  cannot  be  questioned.  The  power  results  from 
the  fact  that  it  is  sovereign  and  supreme  as  to  all  matters 
connected  with  the  treaty,  and  the  enforcement  of  the 
obligations  incurred  thereunder,  or  cast  upon  it,  inde- 
pendent of  the  treaty,  by  the  law  of  nations  upon  the 
cession  of  the  country.  It  must  determine  for  itself  what 
claims  to  property  existed  at  that  date,  which  it  is  bound 
to  protect,  and  consequently  the  lands  to  which  they 
apply,  and  the  parties  by  whom  they  were  then  held. 
In  protecting  those  claims  it  must  necessarily  make  them 
good  as  against  others  asserting  interests  from  events 
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subsequently  transpiring,  otherwise  its  power  to  carry 
out  the  stipulations  of  the  treaty  and  the  obligations  im- 
posed by  the  law  of  nations  would  be  limited  and  de- 
pendent, and  not  sovereign  and  supreme.  Subsequent 
claimants  must  therefore  take  in  strict  subordination  to 
its  action.  And  such  subsequent  claimants  are  not  en- 
titled to  any  notice  of  its  proceedings.  The  sovereign 
power  can,  as  we  have  already  observed,  afford  the  requi- 
site protection  in  its  own  way  ;  it  can  do  so  by  a  direct 
legislative  act  perfecting  at  once  the  equitable  title,  or 
by  authorizing , proceedings  to  be  taken  before  its  trib- 
unals and  officers ;  and  it  is  under  no  more  obligation  to 
give  notice  to  parties  asserting  subsequently  acquired  in- 
terests in  the  one  case  than  in  the  other.  Nor  can  subse- 
quent claimants  have  any  just  grounds  of  complaint,  for 
whatever  interests  they  may  possess  were  acquired  with 
full  knowledge  of  the  treaty,  and  of  the  obligations  and 
powers  of  the  new  Government. 

By  the  Act  of  March  3d,  1851,  the  Government  has  es- 
tablished a  tribunal  for  the  investigation  of  the  validity 
of  the  titles  asserted  to  have  existed  previous  to  the  ces- 
sion ;  required  evidence  to  be  presented  respecting  the 
same ;  designated  law  officers  to  appear  and  litigate  the 
matter  on  behalf  of  the  United  States ;  authorized  ap- 
peals, first  to  the  District  and  then  to  the  Supreme  Court ; 
and  appointed  surveyors  to  survey  and  measure  off  the 
land,  when  once  the  title  has  been  recognized  and  con- 
firmed. By  the  various  proceedings  required,  numerous 
securities  are  afforded  against  imposition  and  fraud.  As 
the  last  act  in  the  series  of  proceedings,  a  patent  is  to 
issue  to  the  claimant.  This  instrument  is  not  only  the 
deed  of  the  United  States,  but  it  is  a  solemn  record  of  the 
Government,  of  its  action  and  judgment  with  respect  to 
the  title  of  the  claimant  existing  at  the  date  of  the  ces- 
sion. By  it  the  sovereign  power,  which  alone  could  de- 
termine the  matter,  declares  that  the  previous  grant  was 
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genuine;  that  the  claim  under  it  was  valid  and  entitled 
to  recognition  and  confirmation  by  the  law  of  nations  and 
the  stipulations  of  the  treaty  ;  and  that  the  grant  was  lo- 
cated, or  might  have  been  located  by  the  former  Govern- 
ment, and  is  correctly  located  by  the  new  Government  so 
as  to  embrace  the  premises  as  they  are  surveyed  and  de- 
scribed. Whilst  this  declaration  remains  of  record,  the 
Government  itself  cannot  question  its  verity,  nor  can 
parties  claiming  through  the  Government  by  title  subse- 
quent. The  patent,  it  is  true,  as  the  deed  of  the  United 
States,  takes  effect  only  from  the  date  of  the  presenta- 
tion of  the  petition  of  the  patentees  to  the  Board  of  Land 
Commissioners.  Moore  v.  Wilkinson,  13  Cal.  485  ;  Yount 
v.  Howell,  14  Id.  469;  Stark  v.  Barrett,  15  Td.  386;  and 
Ely  v.  Frisbie,  17  Id.  250.)  But  as  the  record  of  the  Gov- 
ernment of  the  existence  and  validity  of  the  grant,  it 
establishes  the  title  of  the  patentees  from  the  date  of  the 
grant — such  title  depending,  up  to  the  issue  of  the 
patent,  upon  the  character  of  the  grant  and  the  pro- 
ceedings of  the  former  Government  in  reference  to  it ; 
whether  it  were  of  a  specific  tract  separated  from  othei\ 
lands  by  defined  boundaries,  or  were  only  of  a  specific 
quantity  lying  within  an  area  of  larger  extent ;  and  in 
the  latter  case,  whether  or  not  the  quantity  had  been  lo- 
cated by  official  authority.  (Stark  v.  Barrett.)  The  grant 
upon  which  the  patent  to  the  plaintiff  was  issued  is  not 
set  forth,  as  we  have  stated,  in  the  record,- and  we  are  left 
in  ignorance  whether  it  is  of  a  specific  tract  or  only  of  a 
specific  quantit}7.  If  it  be  of  the  former  character,  it 
passed  to  the  grantees,  upon  its  issue,  a  present  and 
immediate  interest  in  the  premises.  If  it  be  of  the  latter 
character  it  passed  alike  interest  in  the  specific  quantity 
designated,  to  be  afterwards  located  within  the  general 
tract  by  the  authority  of  the  Government.  If  such  loca- 
tion were  made  under  the  former  Government,  the  inter- 
est of  the  grantees  became  thereby,  from  its  date,  at- 
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tached  to  the  particular  tract  assigned  to  them.  But  if 
no  such  proceeding  were  had  under  the  former  Govern- 
ment, the  right  to  determine  the  location  passed  upon  the 
cession  of  the  country,  with  all  other  public  rights,  to  the 
United  States.  The  interest  therefore  held  under  the 
grant,  at  the  date  of  the  cession,  must  have  been  either  in 
a  specific  tract,  made  so  by  the  terms  of  the  grant  itself, 
or  by  subsequent  location  under  the  former  Government, 
or  in  a  specific  quantity  to  be  laid  off  by  the  new  govern- 
ment. We  have  assumed  that  the  grant  was  one  of 
quantity  only,  requiring  at  the  time  the  action  of  the 
Government  to  give  it  location,  as  this  view  is  the  one 
most  favorable  to  the  defendants.  Such  being  the  case, 
the  duty  devolved  upon  the  new  Government  to  make 
the  location.  This  was  essential  to  perfect  the  equitable 
title  of  the  grantees,  and  thus  give  it  the  protection  for 
which  the  Government  in  effect  stipulated  by  the  treaty, 
and  which  it  was  bound  to  give '  independent  of  the 
treaty,  by  the  law  of  nations.  The  duty  of  the  Govern- 
ment attaching  at  the  date  of  the  cession,  its  perform- 
ance could  not  be  interfered  with  or  defeated  by  any 
matters  subsequently  occurring.  The  patent,  therefore, 
to  the  plaintiffs,  considered  as  issued  upon  a  grant  of  the 
character  which  we  have  assumed  it  to  be,  is  evidence 
that  the  grantees  possessed  at  the  date  of  the  cession  a 
vested  interest  in  the  quantity  of  land  mentioned  in  the 
grant — a  right  -to  so  much  land  to  be  afterwards  laid  off 
by  official  authority ;  that  the  premises  in  controversy 
were  then  subject  to  appropriation  in  satisfaction  of  the 
quantity  granted ;  and  that  the  Government  of  the 
United  States,  in  discharge  of  its  duty,  has,  through  its 
appropriate  departments,  made  the  appropriation,  and 
thereby  given  precision  to  the  title  of  the  grantees  and 
attached  it  to  the  tract  as  surveyed.  The  "  third  per- 
sons "  against  whose  interest  the  action  of  the  Govern- 
ment and  patent  are  not  conclusive — under  the  fifteenth 
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section  of  the  Act  of  March  3d,  1851 — are  those  whose 
title  accrued  before  the  duty  of  the  Government  and  its 
rights  under  the  treaty  attached. 

The  views  we  have  thus  expressed  dispose  of  the  pres- 
ent appeal.  The  United  States,  upon  the  cession  of  the 
country,  took  the  premises  charged  with  the  equitable 
claim  of  the  Mexican  grantees,  and  have  since  perfected 
the  claim  to  a  perfect  title.  But  for  such  equitable  claim 
the  United  States  would  have  held  the  title  in  trust  for 
the  new  State,  but,  the  claim  existing,  the  State  and  all 
other  parties  must  hold  in  subordination  to  the  action  of 
the  Government  respecting  it.  The  right  and  power  of 
the  Government  to  protect  and  thus  perfect  the  equitable 
claim  were  superior,  as  we  have  shown,  to  any  subse- 
quently acquired  rights  or  claims  of  the  State  or  of  indi- 
viduals. Immediately  upon  the  cession  of  the  country, 
the  Government  could  have  complied  with  its  obliga- 
tions, and  at  once  have  perfected  the  claim.  Subsequent 
events  not  originating  with  the  grantees  can  have  no  ef- 
fect upon  the  validity  of  their  claim,  or  the  duty  of  the 
Government  respecting  it. 

There  is  nothing  in  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Pollard's  Lessee  v.  Hagan, 
(3  How.  212)  and  Goodtitle  v.Kibbe  (9  Id.  471),  which  in 
any  respect  militates  against  these  views.  The  first  case 
was  an  action  of  ejectment  to  recover  certain  premises 
situated  in  the  city  of  Mobile,  State  of  Alabama,  con- 
stituting part  of  the  shore  of  a  navigable  tide  water  river, 
lying  below  high  water  mark,  when  the  State  was  ad- 
mitted into  the  Union  in  1819.  The  plaintiffs  relied 
upon  an  act  of  Congress,  passed  subsequently  to  the  ad- 
mission of  the  State — in  July,  1836 — and  a  patent  of  the 
United  States  issued  in  pursuance  thereof.  It  was  held 
that  the  State,  upon  her  admission  into  the  Union,  be- 
came entitled  to  the  soil  under  the  navigable  waters 
within  her  limits  not  previously  granted,  and  that  the 
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act  of  Congress  and  patent  were  in  consequence  inopera- 
tive to  pass  any  title  to  the  patentees.  There  was  no 
pretense  in  the  case,  as  it  was  presented  to  the  court, 
that  the  patentees  had  acquired  any  rights  to  the  de- 
manded premises  previous  to  the  admission  of  Alabama, 
which  the  United  States  were  under  any  obligations, 
from  the  law  of  nations,  treaty  stipulations  or  otherwise, 
to  protect.  The  question  as  to  the  right  of  soil  was  pre- 
sented unembarrassed  by  any  proceedings  had  respecting 
the  same  by  any  authority  existing  previous  to  the  ad- 
mission of  the  State.  The  second  case  was  also  an  action 
of  ejectment  for  premises  similarly  situated,  and  the 
plaintiffs  claimed  under  the  same  act  of  Congress  and 
patent,  and  also  an  inchoate  Spanish  grant  dated  in  De- 
cember, 1809,  but  the  court  affirmed  the  previous  decis- 
ion in  Pollard's  Lessee  v.  Hagan,  and  observed  as  to  the 
Spanish  grant,  that  it  had  been  repeatedly  decided  that 
such  grant  in  that  territory,  whether  inchoate  or  com- 
plete, made  after  the  treaty  of  St.  Ildefonso,  in  1800,  did 
not  convey  any  right  in  the  soil  to  the  grantee,  referring 
particularly  to  a  recent  decision  on  that  point  in  the 
United  States  v.  Reynes  (9  How.  127).  In  that  case,  thus 
referred  to,  it  was  held  that  the  treaty  of  Ildefonso  de- 
prived Spain  of  the  power  to  make  grants  of  land  in 
Louisiana,  if  not  after  its  date,  certainly  after  the  twenty- 
first  of  March,  1801,  and  that  the  stipulation  in  the 
treaty  of  Paris,  by  which  Louisiana  was  acquired,  to  pro- 
tect the  inhabitants  in  the  enjoyment  of  their  property, 
had  no  application  to  a  grant  of  land  made  by  the  Span- 
ish authorities  subsequent  to  that  period,  and  that  such 
grant  was  void.  And  hence  the  court  very  properly  re- 
marked, in  Goodtitle  v.  Kibbe,  that  the  existence  of  the 
imperfect  and  inoperative  Spanish  grant,  which  the  plain- 
tiffs in  that  case  produced,  could  not  enlarge  the  power 
of  the  United  States  over  the  place  in  question,  after 
Alabama  became  a  State,  nor  authorized  the  General 
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Government  to  grant  or  confirm  a  title  to  land,  when 
the  sovereignty  and  dominion  over  it  had  become  vested 
in  the  State  —  in  other  words,  that  the  existence  of  a 
previous  void  grant  did  not  enlarge  the  power  of  the 
General  Government  over  the  premises,  and  its  confirm- 
ation by  that  Government,  subsequent  to  the  admission 
of  Alabama,  did  not  impair  her  rights.  The  distinction 
between  that  case  and  the  one  at  bar  is  too  obvious  to  re- 
quire comment.  If  the  Spanish  grant  gave  any  equities 
to  the  grantee,  as  Congress  by  its  legislation  appeared  to 
consider  it  did,  as  stated  in  the  opinion  of  the  Supreme 
Court  in  the  case  of  Pollard's  Lessee  v.  Files  (2  How.  594) — 
a  case  which  arose  upon  the  same  grant,  act  of  Congress 
and  patent  mentioned  in  Goodtitle  v.  Kibbe — the  equities 
were  only  considerations  addressed  to  the  beneficence  of 
the  Government — reasons  for  the  bestowal  of  its  bounty, 
and  were  not  founded  on  claims  which  the  Government 
was  under  obligation,  by  treaty  stipulations  or  otherwise, 
to  protect.  The  claim  of  the  grantees  under  the  grant 
upon  which  the  patent  to  the  plaintiffs  in  the  case  at  bar 
was  issued,  was  not  upon'  the  beneficence  of  the  Govern- 
ment, but  upon  its  sense  of  justice.  The  grantees  did 
not  ask  of  the  Government  to  confer  rights  of  property, 
but  to  respect  and  settle  those  already  conferred.  There 
is  no  resemblance  in  the  position  of  the  grantees  in  the 
two  cases. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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The  grant  of  public  land  to  the  Central  Pacific  Railroad  Company  by 
the  acts  of  July  i,  1862  (12  Stat.  489,  c.  120),  and  July  2,  1864  (13 
Stat.  356,  c.  216),  was  a  grant  in  prxsenti  ;  and  the  legal  title  to  the 
granted  land,  as  distinguished  from  a  merely  equitable  or  inchoate 
interest,  passed  when  the  identification  of  a  granted  section  became 
so  far  complete  as  to  authorize  the  grantee  to  take  possession. 

The  provision  in  the  statute  requiring  the  cost  of  surveying,  selecting 
and  conveying  the  land  to  be  paid  into  the  Treasury  before  a  patent 
could  issue,  does  not  impair  the  force  of  the  operative  words  of 
transfer  in  it. 


O  PINION 

OF   THE 

UNITED  STATES  SUPREME  COURT 

IN 

THE   DBSERET  SALT  COMPANY  v.  TARPEY 

DELIVERED    BY 

MR.  JUSTICE:  KIELD, 

At  October  Term,  1891* 

STATEMENT. 

This  is  an  action  of  ejectment  by  D.  P.  Tarper,  the 
plaintiff  below,  against  The  Deseret  Salt  Company,  a  cor- 
poration created  under  the  laws  of  Utah,  for  certain  par- 
cels of  land  in  that  Territory,  described  in  the  complaint 
as  the  northwest  quarter  of  fractional  section  nine  (9),  in 
township  eleven  (11)  north,  range  nine  (9)  west,  Salt  Lake 
base  and  meridian,  and  the  northeast  quarter  and  the 
southwest  quarter  of  said  section,  in  part  covered  with 
water ;  in  all  three  hundred  and  eighty  acres,  more  or 

*  Reported  in  142  U.  S.  241. 


less.  The  greater  part  of  these  lands  lie  on  the  border  of 
Great  Salt  Lake,  a  body  of  water  in  that  Territory  of 
nearly  ninety  miles  in  extent,  and  in  breadth  varying 
from  twenty  to  thirty  miles,  which  holds  in  solution  a 
large  quantity  of  common  salt.  The  remaining  lands  in 
the  section  are  covered  by  the  lake. 

In  1875  one  Barnes  took  possession  of  a  portion  of  these 
lands  and  began  the  construction  of  improvements  and 
the  erection  of  machinery  to  raise  the  water  of  the  lake 
and  conduct  it  into  ponds,  or  excavations,  partly  natural 
and  partly  made  by  him,  for  the  purpose  of  evaporating 
the  water  by  exposing  it  to  the  sun,  and  thus  producing 
salt.  He  commenced  manufacturing  salt  in  this  way  in 
1876  or  1877,  and  continued  in  the  business  until  Sep- 
tember, 1883,  when  he  sold  and  transferred  the  lands  and 
improvements  to  the  defendant,  The  Deseret  Salt  Com- 
pany, which  at  once  went  into  possession  and  continued 
in  the  manufacture. 

The  plaintiff  derives  his  title  from  the  Central  Pacific 
Railroad  Company,  a  corporation. of  California,  to  which 
a  grant  of  land  was  made  by  the  act  of  Congress  of  July 
1,  1862,  embracing  the  premises  in  controversy.  A 
greater  part  of  its  lands  lying  in  Utah  was  leased  by  the 
company  to  the  plaintiff,  on  the  7th  of  August,  1885,  for 
five  years,  for  the  annual  rent  of  five  thousand  dollars, 
and  in  consideration  of  certain  covenants  in  relation  to 
the  property  which  he  undertook  to  perform.  By  one  of 
these  covenants  he  stipulated  to  begin  to  reduce  the 
premises  to  possession,  and  to  continue  in  that  effort  until 
he  should  be  in  actual  possession  of  the  whole,  and  for 
that  purpose  to  commence  and  prosecute  any  necessary 
or  proper  actions  at  law,  or  other  legal  proceedings. 
This  lease  covered  the  premises  in  controversy. 

On  the  20th  of  October,  1868,  the  map  of  the  definite 
location  of  the  line  of  the  railroad  of  the  company,  to  be 
constructed  under  the  above  grant,  was  filed  in  the  In- 


terior  Department  and  accepted,  as  required  by  the  act  of 
Congress.  The  premises  in  controversy  constitute  an  alter- 
nate section  of  the  land  within  ten  miles  of  the  road,  and 
its  east,  west  and  north  lines  were  surveyed  by  the  United 
States  in  1871.  Its  southern  line  lying  in  the  lake,  had 
not  been  run.  The  selection  list  of  lands  for  patent  by 
the  company,  tiled  in  the  land  office  at  Salt  Lake  City, 
which  was  produced  in  evidence,  included  the  surveyed 
lands  of  the  section,  and  showed  that  the  costs  of  select- 
ing, surveying,  and  conveying  them  had  been  paid. 
There  was  no  evidence  of  any  application  for  any  other 
lands  in  the  section,  and  no  costs  were  paid  or  tendered 
for  their  selection,  survey,  and  conveyance. 

The  plaintiff  also  proved  the  incorporation  in  June, 
1861,  of  the  Centra]  Pacific  Railroad  Company  of  Cali- 
fornia; its  amalgamation  and  consolidation  in  June,  1870, 
with  the  Western  Pacific  Railroad  Company,  and,  in  Aug- 
ust, 1870,  with  the  California  and  Oregon  Railroad  Com- 
pany, the  San  Francisco,  Oakland  and  Alameda  Rail- 
road Company,  and  the  San  Joaquin  Valley  Railroad 
Company.  In  the  different  articles  of  amalgamation  a 
conveyance  was  made  by  the  parties  of  their  several 
interests  to  the  new  amalgamated  company,  as  follows: 
"And  the  said  several  parties,  each  for  itself,  hereby  sells, 
assigns,  transfers,  grants,  bargains,  releases,  and  conveys 
to  the  said  new  and  consolidated  company  and  corpora- 
tion, its  successors  and  assigns,  forever,  all  its  property, 
real,  personal,  and  mixed,  of  every  kind  and  description." 
These  instruments  were  all  properly  recorded. 

The  court  informed  the  jury  of  the  general  nature  of 
the  grant  to  the  company  by  the  act  of  Congress  of  July 
1,  18G2,  and  the  amendatory  act  of  July  2,  1864,  and 
instructed  them,  substantially,  that  the  line  of  the  road, 
which  the  company  was  to  construct  under  the  grant, 
became  definitely  fixed  upon  its  filing  with  the  Depart- 
ment of  the  Interior  its  map  of  definite  location,  desig- 


nating  the  general  route  of  the  road;  and  that  thereupon 
the  beneficial  interest  in  the  land  vested  in  the  company, 
by  relation  back  to  the  date  of  the  act  of  Congress;  and 
that  as  it  was  agreed  that  the  lands  in  controversy  were  a 
portion  of  an  odd  alternate  section,  within  the  twenty- 
mile  limit  of  the  grant,  they  passed  to  and  vested  in  the 
company,  at  the  time  of  the  filing  of  that  map,  unless  they 
had  been  previously  sold,  reserved,  or  otherwise  disposed 
of  by  the  United  States,  or  a  pre-emption,  homestead, 
swamp  land,  or  other  lawful  claim  had  attached  to  them, 
or  they  were  known  to  be  mineral  lands  or  were  returned 
as  such;  and  further,  that  the  lease,  bearing  date  the 
seventh  day  of  August,  1885,  from  that  company  to  the 
plaintiff,  for  five  years  from  the  first  day  of  January, 
1886,  gave  to  him  the  right  of  immediate  possession  of 
the  lands,  unless  they  were  within  some  of  the  exceptions 
of  the  grant. 

The  defendant  company  denied  that  the  title  to  the 
lands  in  controversy  had  passed  to  the  Central  Pacific 
Railroad  Company,  the  lessor  of  the  plaintiff,  and 
requested  the  court  to  instruct  the  jury  that  the  plaintiff 
had  not  shown  any  grant,  or  conveyance  by  deed  or 
other  written  instrument,  sufficient  to  invest  him  with 
title  to  the  lands.  This  instruction  was  refused,  and  the 
defendant  excepted.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  possession  of  the  lands  described 
and  for  five  hundred  dollars  for  their  use  and  occupation. 
Judgment  being  entered  thereon  the  case  was  carried  to 
the  Supreme  Court  of  the  Territory  and  there  affirmed. 
From  judgment  the  case  was  taken  to  the  Supreme  Court 
of  the  United  States  on  a  writ  of  error. 

Mr.  Parley  L.  Williams  for  plaintiff  in  error. 

The  Attorney -General  and  Mr.  Cotton  for  defendant  in 
error. 
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Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

The  only  questions  which  appear  in  this  case  to  have 
elicited  much  discussion  in  the  court  below,  relate  to  the 
title  of  the  Central  Pacific  Railroad  Company  to  the  lands 
granted  by  the  acts  of  Congress  of  July  1,  1862,  and  July 
2,  1864,  upon  the  filing  of  a  map  of  the  definite  location 
of  its  contemplated  road  with  the  Secretary  of  the  Inte- 
rior and  its  acceptance  by  him.  Was  it  sufficient  to 
enable  the  lessee  of  the  company  to  maintain  an  action 
for  the  possession  of  the  demanded  premises?  The  les- 
see can,  of  course,  as  against  a  stranger,  have  no  greater 
right  of  possession  than  his  lessor.  On  the  one  hand  it 
is  contended,  with  much  earnestness,  that  upon  the  filing 
of  the  map  of  definite  location  of  the  proposed  road,  and 
its  acceptance  by  the  Secretary  of  the  Interior,  a  legal 
title  vested  in  the  grantee  to  the  alternate  odd  sections, 
subject  to  various  conditions,  upon  a  breach  of  which  the 
title  may  be  forfeited,  but  that  until  then  their  possession 
may  be  enforced  by  the  grantee.  On  the  other  hand,  it 
is  insisted  with  equal  energy,  that  the  grant  gives  only  a 
promise  of  a  title  when  the  work  contemplated  is  com- 
pleted, and  that  until  then  possession  of  the  lands  can- 
not be  claimed. 

An  examination  of  the  granting  act,  and  the  ascertain- 
ment thereby  of  the  intention  of  Congress,  so  far  as 
practicable,  will  alone  enable  us  to  give  a  satisfactory 
solution  to  these  positions. 

The  act  of  Congress  of  July  1,  1862  (12  Stat.  489), 
provides  for  the  incorporation  of  the  Union  Pacific  Rail- 
road Company,  and  makes  a  grant  of  land  to  aid  in  the 
construction  of  a  railroad  and  telegraph,  line  from  the 
Missouri  River  to  the  Pacific  Ocean.  Its  provisions, 
grants  and  obligations,  specially  relate  in  terms  to  that 
company;  but  other  railroad  companies  are  embraced 
within  the  objects  of  the  act,  and  the  clauses  mentioning 


and  referring  to  the  Union  Pacific  Railroad  Company 
are  made  applicable  to  them.  Thus  by  the  ninth  section 
the  Central  Pacific  Railroad  Company  of  California  was 
authorized  to  construct  a  railroad  and  telegraph  line  from 
the  Pacific  coast,  at  or  near  San  Francisco,  or  the  navi- 
gable waters  of  the  Sacramento  River,  to  the  eastern 
boundary  of  California,  "  upon  the  same  terms  and  con- 
ditions in  all  respects "  as  were  provided  for  the  con- 
struction of  the  railroad  and  telegraph  line  of  the  Union 
Pacific.  And  by  the  tenth  section  of  the  act  that  com- 
pany, after  completing  its  road  across  California,  was 
authorized  to  continue  the  construction  of  its  road  and 
telegraph  line  through  the  Territories  of  the  United 
States  to  the  Missouri  River,  on  the  terms  and  conditions 
provided  in  the  act  in  relation  to  the  Union  Pacific  Rail- 
road Company,  or  until  its  road  should  meet  and  con- 
nect with  the  road  of  that  company.  An  equal  grant  of 
land,  and  of  like  extent  and  upon  like  conditions,  was 
made  to  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia, as  was  in  terms  made  to  the  Union  Pacific  Rail- 
road Company.  By  the  same  law  the  rights  and  obliga- 
tions of  both  must  be  determined. 

By  the  third  section  the  grant  was  made.  Its  lan- 
guage is  "  that  there  be  and  is  hereby  granted,  to  the  said  com- 
pany for  the  purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops,  munitions  of 
war,  and  public  stores 'thereon,  every  alternate  section  of 
public  land,  designated  by  odd  numbers,  to  the  amount 
of  five  alternate  sections  per  mile  on  each  side  of  said 
railroad,  on  the  line  thereof,  and  within  the  limits  of  ten 
miles  on  each  side  of  said  road,  not  sold,  reserved,  or 
otherwise  diposed  of  by  the  United  States,  and  to  which 
a  pre-emption  or  homestead  claim  may  not  have  at- 
tached, at  the  time  the  line  of  said  road  is  definitely 
fixed  :  Provided,  That  all  mineral  lands  shall  be  excepted 


from  the  operation  of  this  act;  but  where  the  same  shall 
contain  timber,  the  timber  thereon  is  hereby  granted  to 
said  company."  The  act  of  July  2,  18G4  (13  Stat. 
356-7),  enlarged  the  amount  of  the  grant  to  ten  alter- 
nate sections  on  each  side  of  the  road. 

By  the  fourth  section,  as  amended  by  section  G  of  the 
act  of  1864,  it  was  enacted,  "That  whenever  said  com- 
pany shall  have  completed  not  less  than  twenty  consecu- 
tive miles  of  any  portion  of  said  railroad  and  telegraph 
line,  ready  for  the  service  contemplated  by  this  act,  and 
supplied  with  all  necessary  drains,  culverts,  viaducts, 
crossings,  sidings,  bridges,  turnouts,  watering  places, 
depots,  equipments,  furniture,  and  all  other  appurte- 
nances of  a  first-class  railroad,  the  rails  and  all  the  other 
iron  used  in  the  construction  and  equipment  of  said 
road  to  be  American  manufacture  of  the  best  quality, 
the  President  of  the  United  States  "shall  appoint  three 
commissioners  to  examine  the  same  and  report  to  him 
in  relation  thereto;  and  if  it  shall  appear  to  him  that  not 
less  than  twenty  consecutive  miles  of  said  railroad  and 
telegraph  line  have  been  completed  and  equipped  in  all 
respects  as  required  by  this  act,  then,  upon  certificate  of 
said  commissioners  to  that  effect,  patents  shall  issue  con- 
veying the  right  and  title  to  said  lands  to  said  company, 
on  each  side  of  the  road  as  far  as  the  same  is  completed, 
to  the  amount  aforesaid;  and  patents  shall  in  like  man- 
ner issue  as  each  twenty  miles  of  said  railroad  and  tele- 
graph line  are  completed,  upon  certificate  of  said  com- 
missioners." 

By  the  terms  of  the  act  making  the  grant  the  conten- 
tion of  the  defendant  is  not  supported.  Those  terms  im- 
port the  transfer  of  a  present  title,  not  one  to  be  made  in 
the  future.  They  are  that  "  there  be  and  is  hereby 
granted  "  to  the  company  every  alternate  section  of  the 
lands.  No  partial  or  limited  interest  is  designated,  but 
the  lands  themselves  are  granted,  as  they  are  described  by 
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the  sections  mentioned.     Whatever  interest  the  United 

States  possessed  in  the  lands  was  covered  by  those  terms, 
unless  they  were  qualified  by  subsequent  provisions,  a 
position  to  be  presently  considered. 

In  a  great  number  of  cases  grants  containing  similar 
terms  have  been  before  this  court  for  consideration. 
They  have  always  received  the  same  construction,  that 
unless  the  terms  are  restricted  by  other  clauses  they  im- 
port a  grant  in  prsesenti,  carrying  at  once  the  interest  of 
the  grantor  in  the  lands  described.  (Schulenburg  v.  Har- 
riman,  21  Wall.  44  ;  Leavenworth,  Lawrence  &  Galveston  R.R. 
Co.  v.  United  States,  92  U.  S.  733.) 

In  Wisconsin  Railroad  Co.  v.  Price  County  (133  U.  S. 
496,  507),  referring  to  the  different  acts  of  Congress  mak- 
ing grants  to  aid  in  the  construction  of  railroads,  we 
stated  that  they  were  similar  in  their  general  provisions, 
and  had  been  before  this  court  for  consideration  at  dif- 
ferent times ;  and  of  the  title  they  passed  we  said  :  "  The 
title  conferred  was  a  present  one,  so  as  to  insure  the  dona- 
tion for  the  construction  of  the  road  proposed  against 
any  revocation  by  Congress,  except  for  non-performance 
of  the  work  within  the  period  designated,  accompanied, 
however,  with  such  restrictions  upon  the  use  and  disposal 
of  the  lands  as  to  prevent  their  diversion  from  the  pur- 
poses of  the  grant." 

As  the  sections  granted  were  to  be  within  a  certain 
distance  on  each  side  of  the  line  of  the  contemplated 
railroad,  they  could  not  be  located  until  the  line  of  the 
road  was  fixed.  The  grant  was,  therefore,  in  the  nature 
of  a  "  float "  ;  but,  when  the  route  of  the  road  was  defi- 
nitely fixed,  the  sections  granted  became  susceptible  of 
identification,  and  the  title  then  attached  as  of  the  date 
of  the  grant,  except  as  to  such  parcels  as  had  been  in  the 
meantime  under  its  provisions  appropriated  to  other  pur- 
poses. 

That  doctrine  is  very  clearly  stated  in  the  Leavenworth 


case  cited  above,  where  the  language  of  the  grant  was 
identical  with  that  of  the  one  under  consideration,  and 
the  court  said  :  "  'There  be  and  is  hereby  granted'  are 
words  of  absolute  donation,  and  import  a  grant  in  prsesenti. 
This  court  has  held  that  they  can  have  no  other  meaning, 
and  the  land  department,  on  this  interpretation  of  them, 
has  uniformly  administered  every  previous  similar  grant. 
They  vest  a  present  title  in  the  State  of  Kansas  (the 
grantee  named),  though  a  survey  of  the  lands  and  a  loca- 
tion of  the  road  are  necessary  to  give  precision  to  it  and 
attach  it  to  any  particular  tract.  The  grant  then  be- 
comes certain,  and,  by  relation,  has  the  same  effect  upon 
the  selected  parcels  as  if  it  had  specifically  described 
them." 

The  terms  used  in  the  granting  clause  of  the  act  of 
Congress,  and  the  interpretation  thus  given  to  them, 
exclude  the  idea  that  they  are  to  be  treated  as  words  of 
contract  or  promise  rather  than,  as  they  naturally  import, 
as  words  indicating  an  immediate  transfer  of  interest. 
The  title  transferred  is  a  legal  title,  as  distinguished  from 
an  equitable  or  inchoate  interest. 

The  case  of  Rutherford  v.  Greene's  Heirs  (2  Wheat.  196), 
well  illustrates  the  nature  of  the  title.  In  1782  the  State 
of  North  Carolina  passed  an  act  providing  "that  twenty- 
five  thousand  acres  of  land  shall  be  allotted  for  and  given 
to  Major-General  Nathaniel  Greene,"  within  the  bounds 
of  a  tract  reserved  for  the  use  of  the  army,  to  be  laid  off 
by  commissioners  designated  in  the  act,  as  a  mark  of  the 
high  sense  the  State  entertained  of  the  extraordinary 
services  of  that  brave  and  gallant  officer.  The  commis- 
sioners allotted  the  twenty-five  thousand  acres,  and  in 
1783  caused  a  survey  of  them  to  be  made  and  returned 
to  the  proper  office.  One  Rutherford  claimed  under  a 
subsequent  entry  five  thousand  acres  of  the  tract,  and 
instituted  a  suit  to  establish  his  claim.  The  case  turned 
upon  the  validity  of  Greene's  title,  and  the  date  at  which 
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it  commenced  It  was  contended  by  Rutherford's  counsel 
that  the  words  of  the  act  gave  nothing ;  that  they  were 
in  the  future  and  not  in  the  present  tense;  and  indicated 
an  intention  to  give  in  future,  but  created  no  present 
obligation  on  the  State,  nor  present  interest  in  General 
Greene.  But  the  court,  speaking  by  Chief  Justice  Mar- 
shall, answered,  that  it  thought  differently;  that  the 
words  were  words  of  absolute  donation,  not  indeed  of  any 
specific  land,  but  of  twenty-five  thousand  acres  in  the 
territory  reserved  for  the  officers  and  soldiers;  that  as 
the  act  of  setting  apart  that  quantity  to  General  Greene 
was  to  be  performed  in  the  future,  the  words  directing  it 
were  necessarily  in  the  future  tense,  but  that  nothing 
could  be  more  apparent  than  the  intention  of  the  legis- 
lature to  order  the  commissioners  to  make  the  allotment, 
and  to  give  the  land  when  allotted  to  General  Greene. 
And  the  court  held  that  the  general  gift  of  twenty-five 
thousand  acres,  lying  in  the  reserved  territory,  became 
by  the  survey  a  particular  gift  of  that  quantity  contained 
in  the  survey ;  and  concluded  an  elaborate  examination 
of  the  title  by  stating  that  it  was  clearly  and  unanimously 
of  the  opinion  that  the  act  of  1782  vested  a  title  in  General 
Greene  to  twenty-five  thousand  acres  of  land,  to  be  laid 
off  within  the  bounds  allotted  to  the  officers  and  soldiers, 
and  that  the  survey  made  and  returned  in  pursuance  of 
that  act  gave  precision  to  that  title  and  attached  it  to  the 
land  surveyed. 

It  would  therefore  seem  clear,  that  the  title  which 
passed  under  the  act  of  Congress  by  the  grant  of  the  odd 
sections  became  by  their  identification  so  far  complete  as 
to  authorize  the  grantee  to  take  possession  and  make  use 
of  the  lands ;  and  in  the  exercise  of  that  authority  the 
grantee  took  possession  from  time  to  time  as  the  lands 
became  identified  by  the  location  of  the  line  of  the  road, 
and  made  sales  of  parcels  of  the  lands,  and  executed 
mortgages  on  other  parcels  with  sections  of  the  road  con- 
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structed,  for  the  purpose  of  raising  money  to  meet  expenses 
already  incurred  and  which  might  thereafter  be  required 
for  the  completion  of  the  road;  and  such  mortgages  were 
authorized  by  Congress. 

But  it  is  contended  that  the  natural  import  of  the 
granting  terms  of  the  act  is  qualified  and  restricted  by  its 
fourth  section,  which,  as  amended  by  the  act  of  1864, 
provides  that,  upon  the  completion  of  not  less  than  twenty 
consecutive  miles  of  the  road  and  telegraph  line  in  the 
manner  required,  and  their  acceptance  by  the  President 
upon  the  report  of  commissioners  appointed  to  examine 
the  work,  patents  shall  issue  to  the  company  conveying 
the  right  and  title  to  said  lands  on  each  side  of  the  road 
as  far  as  the  same  is  completed. 

The  question  naturally  arises  as  to  the  necessity  for 
patents,  if  the  title  passed  by  the  act  itself  upon  the 
definite  location  of  the  road,  when  the  alternate  sections 
granted  had  become  identified  ?  We  answer  that  objec- 
tion by  saying  that  there  are  many  reasons  why  the  issue 
of  the  patents  would  be  of  great  service  to  the  patentees, 
and  by  repeating  substantially  what  we  said  on  that 
subject  in  Wisconsin  Railroad  Co.  v.  Price  County  (133  U. 
S.  496,  510).  While  not  essential  to  transfer  the  legal 
right  the  patents  would  be  evidence  that  the  grantee  had 
complied  with  the  conditions  of  the  grant,  and  to  that 
extent  that  the  grant  was  relieved  from  the  possibility  of 
forfeiture  for  breach  of  its  conditions.  They  would  serve 
to  identify  the  lands  as  coterminous  with  the  road  com- 
pleted ;  they  would  obviate  the  necessity  of  any  other 
evidence  of  the  grantee's  right  to  the  lands,  and  they 
would  be  evidence  that  the  lands  were  subject  to  the  dis- 
posal of  the  railroad  company  with  the  consent  of  the 
government.  They  would  thus  be  in  the  grantee's  hands 
deeds  of  further  assurance  of  his  title,  and,  therefore,  a 
source  of  quiet  and  peace  to  him  in  its  possession. 

There  are  many  instances  in  the  reports,  as  there  stated, 
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where  patents  have  been  required  and  issued,  although 
the  title  of  the  patentee  had  been  previously  recognized 
and  confirmed.  Langdeau  v.  Hanes  (21  Wall.  521,  529), 
is  an  instance  of  that  kind.  In  that  case  there  had  been 
a  previous  confirmation  to  the  heirs  of  one  Tongas  of  a 
claim  to  a  tract  of  land  in  the  French  and  Canadian 
settlement  of  St.  Vincents  in  the  Northwestern  Territory, 
conveyed  by  Virginia  to  the  United  States  in  1793.  This 
claim  was  confirmed  by  commissioners  appointed  by 
Congress  under  the  act  of  1804,  and  their  decision  was 
confirmed  by  the  act  of  Congress  of  March  3,  1807,  but 
no  patent,  for  which  this  last  act  provided  upon  a  location 
and  survey  of  the  claim,  was  issued  for  the  tract  at  that 
time.  One  was,  however,  issued  for  it  in  1872,  upon  a 
survey  made  in  1820,  and  the  question  was  whether  a 
new  title  was  acquired  by  that  patent,  or  whether  the  old 
title  was  good  from  the  confirmation.  It  was  held  that 
the  old  title  was  good  from  the  confirmation,  if  the  claim 
was  to  a  tract  of  defined  boundaries,  or  capable  of  identi- 
fication ;  but  if  the  claim  was  to  quantity,  and  not  to  a 
specific  tract,  the  title  became  perfect  when  the  quantity 
was  segregated  by  the  survey  of  1820 ;  and  to  explain 
the  subsequent  issue  of  a  patent  in  1872,  this  court  said: 
"In  the  legislation  of  Congress  a  patent  has  a  double 
operation.  It  is  a  conveyance  by  the  government,  when 
the  government  has  any  interest  to  convey ;  but  where 
it  is  issued  upon  the  confirmation  of  a  claim  of  a  pre- 
viously existing  title  it  is  documentary  evidence,  having 
the  dignity  of  a  record,  of  the  existence  of  that  title,  or 
of  such  equities  respecting  the  claim  as  justify  its  recog- 
nition and  confirmation.  The  instrument  is  not  the  less 
efficacious  as  evidence  of  previously  existing  rights  be- 
cause it  also  embodies  words  of  release  or  transfer  from 
the  government." 

Whilst  a  legal  title  to  the  sections  designated,  as  dis- 
tinguished from  a  merely  equitable  or  inchoate  interest, 
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passed  to  the  railroad  company  by  the  act  of  Congress, 
upon  the  definite  line  of  the  road  being  once  established, 
by  which  the  sections  could  be  ascertained  and  identified, 
the  lands  could  not  be  disposed  of  by  the  company  with- 
out the  consent  of  Congress,  except  as  each  twenty-mile 
section  of  the  road  was  completed  and  accepted  by  the 
President,  so  as  to  cut  off  the  right  of  the  United  States  to 
compel  the  application  of  the  lands  to  the  purposes  for 
which  they  were  granted,  or  to  prevent  their  forfeiture  in 
case  of  the  company's  failure  to  perform  the  conditions  of 
the  grant.  The  lands  were  granted  to  aid  in  the  con- 
struction of  the  railroad  and  telegraph  line,  and  it  is 
manifest,  from  different  provisions  of  the  act,  that  Congress 
intended  to  secure  this  application  of  them.  Whatever 
disposition  might  be  made  by  the  company  of  the  lands 
after  they  became,  by  the  definite  location  of  the  road, 
capable  of  identification,  they  were  subject  to  the  control 
of  Congress,  either  to  compel  their  application  for  the 
construction  of  the  road  contemplated,  or  to  enforce  their 
forfeiture  if  the  road  was  not  completed  as  required  by 
the  act.  The  application  of  the  lands  to  the  construction 
would  not,  of  itself,  operate  to  transfer  the  title;  it  would 
only  remove  the  restriction  upon  the  use  and  disposition 
of  the  title  already  possessed.  But  it  is  unnecessary  to 
consider  what  power  of  disposition  the  company  would 
possess  in  advance  of  the  construction  of  the  road,  for 
that  road  was  entirely  completed  years  before  the  execu- 
tion of  the  lease  to  the  plaintiff  in  this  case,  in  August, 
1885. 

It  is  also  urged  that  the  title  of  the  government  to  the 
lands  in  controversy  was  retained  until  the  cost  of  select- 
ing, surveying,  and  conveying  the  whole  of  them  was 
paid.  In  support  of  this  position  the  twenty-first  section 
of  the  act  of  July  2,  1864,  is  referred  to,  which  provides 
that  before  any  land  granted  by  the  act  shall  be  convey- 
ed to  any  company  or  party  entitled  thereto,  there  shall 
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first  be  paid  into  the  Treasury  of  the  United  States  the 
cost  of  surveying,  selecting,  and  conveying  the  same. 
The  object  of  this  provision  was  to  preserve  to  the  gov- 
ernment such  control  over  the  property  granted  as  to  en- 
able it  to  enforce  the  payment  of  these  costs,  and,  for  that 
purpose,  to  withhold  its  patents  from  the  parties  entitled 
to  them  until  such  payment.  The  act  of  1862,  in  its 
fourth  section,  as  amended  in  1864,  speaks  of  patents 
issuing  "conveying  the  right  and  title"  to  the  lands  upon 
the  completion  of  every  section  of  not  less  than  twenty 
miles,  to  the  satisfaction  of  the  President;  and  the  twent}^ 
first  section  of  the  act  of  1864  only  directs  the  withhold- 
ing of  these  evidences  of  the  transfer  of  title  until  pay- 
ment is  made  for  the  selection,  survey,  and  conveyance 
of  the  land.  Neither  the  issue  of  the  patents  nor  any 
sale  for  taxes  by  State  authority  is  permitted  until  such 
payment,  thereby  preserving  unimpaired  the  lien  con- 
templated. 

We  do  not  think  the  provision  was  designed  to  ini- 
pair  the  force  of  the  operative  words  of  transfer  in  the 
grants  of  the  United  States,  or  invalidate  the  numerous 
conveyances  by  sale  and  mortgage  of  the  lands  made  by 
the  railroad  company  with  the  express  or  implied  assent 
of  the  government. 

Besides,  in  this  case,  the  exterior  limits  of  the  section 
containing  the  lands  in  controversy,  which  are  above  the 
waters  of  the  lake,  were  surveyed  in  1871,  and  the  costs  of 
selecting,  surveying,  and  conveying  the  legal  subdivisions 
as  described  by  that  survey  were  paid  at  the  time  of 
selection  by  the  company.  The  lines  of  the  lands  under 
the  water  have  not  been  run,  but  are  easily  traceable  by 
reference  to  the  lines  actually  surveyed.  The  possession 
of  the  lands  under  the  lake  appears  to  have  always  ac- 
companied the  possession  of  the  lands  on  its  border.  No 
contest  was  made  against  their  recovery  if  a  right  of 
possession  was  shown  to  the  border  lands. 
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From  the  view  of  the  interest  conveyed  by  the  grant 
which  we  have  expressed  we  are  satisfied  that  the  com- 
pany could  maintain  an  action  for  the  possession  of  the 
premises  in  controversy,  and  that  its  lessee,  the  plaintiff 
herein,  was  possessed  of  the  same  right.  The  judgment 
must, 'therefore,  be  Affirmed. 
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IN 

WATERMAN  v.  SMITH, 

DELIVERED   BY 

JUSTICE:    KIELD, 

OF  THAT  COURT, 

At  its  April  Term,  1859* 


On  the  21st  of  January,  1842,  the  Mexican  Government  granted  to  the 
Indian  Chief,  Francisco  Solano,  a  tract  of  land  called  Suisun,  cover- 
ing four  square  leagues,  within  exterior  limits,  embracing  about 
eight  leagues.  On  the  4th  of  March,  1840,  the  same  government 
granted  to  Armijo  a  tract  of  land  called  Tolenas,  covering  three 
leagues,  within  exterior  limits  embracing  from  twelve  to  twenty 
leagues.  The  maps  referred  to  in  both  grants  cover  the  land  in  con- 
troversy. Upon  final  confirmation  and  survey  a  patent  was  issued, 
January  18th,  1857,  by  the  United  States  to  Ritchie,  successor  in  in- 
terest to  Solano,  for  four  leagues  of  land,  with  the  specific  description 
of  the  official  survey  by  the  United  States.  This  patent  covers  the 
land  in  dispute.  The  grant  to  Armijo,  from  whom  defendant  traced 
title,  was  confirmed  by  the  United  States  District  Court,  and  stands 
on  appeal  to  the  Supreme  Court.  Assuming  that  Armijo  occupied 
and  claimed,  from  the  entire  quantity  comprehended  within  the 
map  referred  to  in  his  grant,  three  specific  leagues  covering  the  land 
in  controversy.  Held  : 

1.  That  the  patent  is  conclusive  against  the  defendant,  unless  he  shows 
*  Reported  in  13  Cal.  373. 


title  superior  to  the  patent,  under  a  confirmed  Spanish  or  Mexican 
grant  located  under  those  governments,  or  under  the  government  of 
the  United  States. 

2.  That  the  grants  to  Solano  and  Armijo  passed  a  present  and  im- 
mediate interest  in  the  '  quantity  of  land  specifically  designated  in 
their  respective  grants,  to  be  afterwards  surveyed  and  laid  off  within 
the  exterior  limits  of  the  general  tracts  by  the  government. 

3.  That  such  survey  could  only  be  made  under  the  former  government 

by  its  officers  and  could  not  be  made  by  the  grantees  themselves  ;  that 
the  right  of  survey  passed,  with  other  public  rights,  to  the  government 
of  the  United  States,  and  is  to  be  exercised  in  pursuance  of  its  policy, 
and  in  conformity  with  its  laws  ;  that  by  its  legislation  the  subject 
of  surveys  is  intrusted  to  the  Executive  Department ;  that  the  loca- 
tion of  confirmed  grants  when  the  quantity  granted  is  without 
specific  boundaries,  lying  within  a  larger  tract,  rests  exclusively  with 
such  department,  and  cannot  be  reviewed  or  corrected  by  the  judi- 
ciary, but  is  binding  and  conclusive  upon  it  in  actions  of  ejectment, 
except  only  when  the  patent  issued  thereon  conflicts  with  the  prior 
rights  of  third  parties,  and  then  its  conclusiveness  is  maintained, 
only  so  far  as  may  be  necessary  for  the  protection  of  such  prior 
rights. 

The  essential  and  substantive  acts  under  the  law  of  1851,  are  the  confir- 
mation and  survey.  The  patent  is  only  evidence  of  the  pre-existing 
title  made  perfect  by  these  acts.  Upon  the  original  grant,  final  con- 
firmation and  approved  survey,  the  plaintiffs  might  have  relied, 
without  reference  to  the  patent. 

The  title  of  the  parties  claiming  under  Solano  became  perfect  from  the 
time  of  the  approved  survey  by  the  United  States.  On  the  other 
hand,  the  title  under  the  grant  to  Armijo  did  not  attach  to  any  three 
specific  leagues ;  it  constituted  only  an  interest  in  such  quantity,  to 
be  afterwards  laid  off  by  competent  authority.  Such  general  interest 
cannot  be  set  up  as  a  defense  to  the  claim  of  plaintiff's. 

This  was  an  appeal  from  the  District  Court  of  the  7th 
District. 

The  appellants,  plaintiffs  below,  brought  an  action  of 
ejectment  against  respondent,  as  defendant,  for  a  parcel 
of  land  lying  in  the  county  of  Solano.  The  case  was 
tried  before  a  jury,  who,  under  the  charge  of  the  court, 
rendered  a  verdict  for  the  defendant,  upon  which  judg- 
ment was  entered.  An  application  made  for  a  new  trial 
was  denied,  and  plaintiffs  appealed. 


The  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

Mr.  Curry,  for  appellants. 

Messrs.  Thompson,  Irving  and  Pate,  for  respondent. 

Field,  J.  delivered  the  opinion  of  the  court — Terry,  C. 
J.  and  Baldwin,  J.  concurring. 

This  is  an  action  of  ejectment,  for  the  recovery  of  a  tract 
of  land  situated  in  the  valley  of  Suisun,  in  the  county  of 
Solano.  .Both  parties  claim  title  under  grants  of  the  Mex- 
ican Governor  of  California,  Juan  B.  Alvarado — the 
plaintiff  under  a  grant  issued  to  the  Indian  Chief,  Fran- 
cisco Solano,  on  the  twenty -first  of  January,  1842,  and 
the  defendant  under  a  grant  issued  to  Jose  Francisco 
Armijo,  on  the  fourth  of  March,  1840.  The  grant  to  So- 
lano is  of  land  known  by  the  name  of  Suisun,  and  covers 
four  square  leagues,  within  exterior  limits  embracing 
about  eight  leagues.  The  grant  to  Armijo  is  of  land 
known  as  Tolenas,  and  covers  three  leagues,  within  limits 
embracing  from  twelve  to  twenty  leagues.  The  maps  re- 
ferred to  in  both  grants  cover  the  land  in  controversy. 
The  grant  to  Solano  was  presented  to  the  Board  of  Land 
Commissioners  for  confirmation  by  Archibald  A.  Ritchie, 
who  had  become,  by  purchase,  interested  in  the  land 
granted  ;  and  the  same  was  confirmed  to  him  by  the 
Board  in  January,  1853,  and  subsequently  by  the  United 
States  District  Court,  in  November,  1853,  and  the  decree  of 
confirmation  was  affirmed  on  appeal  by  the  Supreme  Court 
of  the  United  States,  at  its  Decem  ber  Term,  1854.  In  July 
of  the  following  year  (1855),  the  four  leagues  specified  in 
the  grant  were  laid  off  and  surveyed,  under  the  direc- 
tions of  the  Surveyor-General  of  the  United  States  for 
California,  and  the  survey  was  approved  and  authenti- 
cated by  that  officer.  In  conformity  with  this  survey,  a 
patent  on  behalf  of  the  United  States  was  issued  to 


Ritchie,  bearing  date  on  the  seventeenth  of  January,  1857, 
for  four  leagues  of  land,  with  the  specific  description  of 
the  official  survey.  This  patent  covers  the  land  in  suit. 
The  grant  to  Armijo  was  likewise  presented  to  the  Board 
of  Land  Commissioners,  and  was  rejected.  On  ap- 
peal to  the  District  Court  of  the  United  States,  the  decis- 
ion of  the  Board  was  reversed,  and  the  claim  under  the 
grant  confirmed.  From  the  decision  of  the  District 
Court  the  case  is  now  pending,  on  appeal,  in  the  Supreme 
Court  of  the  United  States. 

Both  grantees  resided  within  the  limits  of  their  respec- 
tive grants,  and  it  is  insisted  by  the  counsel  of  the  de- 
fendant that  the  evidence  establishes  the  fact  that 
Armijo  occupied  and  claimed  three  leagues  of  his  tract, 
marked  by  metes  and  bounds,  and  that  such  occupation 
and  claim  operated  as  a  segregation  of  that  specific  quan- 
tity, and  the  grantee's  right  thereto  could  not  be  im- 
paired by  the  subsequent  grant  to  Solano,  and  the  patent 
thereon  to  Ritchie. 

We  shall  pass  over  any  consideration  of  the  question 
as  to  the  application  of  the  doctrine  of  relation,  in  virtue 
of  which  the  plaintiffs  contend  that  the  grant  to  Solano, 
though  subsequent  in  date  to  that  to  Armijo,  relates  back 
to  the  provisional  decree  of  Vallejo,  made  in  January, 
1837,  as  immaterial  to  the  determination  of  the  case.  We 
shall  assume,  also,  for  the  purposes  of  the  appeal,  that 
Armijo  occupied  and  claimed  from  the  entire  quantity 
comprehended  within  the  map  referred  to  in  his  grant, 
three  specific  leagues,  and  that  these  covered  the  land  for 
the  recovery  of  which  the  present  suit  is  brought.  We 
propose  to  place  our  decision  upon  grounds  which  will 
settle  the  controversy  in  the  present  case,  and  serve  as  a 
rule  in  controversies  of  a  similar  character ;  and  for  that 
purpose  we  shall  disregard  the  minor  points  presented  by 
the  record,  and  confine  ourselves  principally  to  the  ques- 
tions which  properly  and  necessarily  arise  from  the  claim 


asserted  by  the  defendant,  that  the  occupation  and  pos- 
session by  Armijo,  under  his  grant  of  three  leagues,  by 
designated  metes  and  bounds,  was  a  location  of  that  speci- 
fic quantity  within  the  exterior  limits  described  in  the 
grant,  effectuating  its  segregation  from  the  public  domain, 
and  attaching  thereto  the  grant,  and  making  the  title  of 
the  grantee  perfect  against  even  a  subsequent  patent  of  the 
United  States.  These  questions  relate  to  the  nature  of 
the  titles  conferred  by  the  grants  ;  to  the  authority  by 
which  location  can  be  given  to  the  specific  quantity 
granted  where  that  is  less  than  the  quantity  contained 
within  the  exterior  limits  of  the  grants  ;  to  the  effect  of  a 
patent  of  the  United  States  in  such  cases,  and  who  con- 
stitute the  third  persons  mentioned  in  the  15th  Section 
of  the  Act  of  Congress  of  March  3d,  1851,  against  whom 
the  confirmation  and  patent  are  not  conclusive. 

The  grants  to  Solano  and  Armijo  both  purport  to  con- 
vey the  land  designated  therein — limiting  its  extent  in 
the  first  case  to  four,  in  the  other  to  three,  leagues.  Both 
are  subject  to  similar  conditions,  with  the  exception  of 
one  peculiar  to  the  grant  to  Armijo,  against  the  molesta- 
tion of  the  Indians  there  located  and  his  immediate 
neighbors.  Both  provide  for  the  free  and  exclusive  en- 
joyment of  the  land  by  the  grantees,  and  for  such  use 
and  cultivation  of  it  as  they  may  think  proper.  Both  re- 
quire juridical  possession  to  be  given  by  a  public  officer  of 
the  vicinity,  by  whom  the  boundaries  are  to  be  desig- 
nated. Both  reserve  any  surplus  over  the  quantity  speci- 
fied to  the  uses  of  the  nation.  Both  are  made  liable  to 
denouncement  for  failure  to  comply  with  their  conditions, 
and  both  are  subject  to  the  approval  of  the  Departmental 
Assembly.  The  grant  to  Solano  received  such  approval 
— the  one  to  Armijo  did  not ;  but  this  fact  does  not  im- 
pair the  title  which  passed  to  the  latter.  The  effect  of 
the  approval  was  only  to  discharge  the  grant  to  Solano 
from  liability  to  defeasance  by  the  Mexican  Government, 
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except  for  breach  of  its  conditions  subsequent.  Both  of 
the  grantees  acquired  rights  of  property,  which  were 
riot  impaired  at  the  date  of  the  treaty  of  Guadalupe  Hi- 
dalgo, and  were  protected  by  the  guaranties  of  that 
instrument,  and  there  is  no  law  which  authorized  a  for- 
feiture for  any  act  or  omission  since.  (Opinion  of  U.  S, 
Supreme  Court  in  the  Sutter  Case.) 

The  grants  in  question  are  similar  in  the  title  they 
convey  to  the  one  issued  to  Sutter,  which  'was  the  subject 
of  consideration  in  the  case  of  Ferris  v.  Coover  (10  Cal. 
589),  and,  like  that,  passed  an  estate  in  the  land  em- 
braced within  their  exterior  boundaries,  to  the  extent  of 
the  specified  quantity,  to  be  subsequently  laid  off  by  the 
government.  They  were  issued  in  pursuance  of  the  laws 
and  regulations  of  Mexico  for  the  colonization  of  the  ter- 
ritories, the  object  of  which  was  the  settlement  of  the  va- 
cant lands  of  the  Republic ;  and  for  that  purpose  were 
made  subject  to  the  usual  condition  in  such  cases,  of  cul- 
tivation and  occupancy.  The  first  condition  in  the  grant 
to  Solano  provides  for  his  enclosure  of  the  land  with  a 
reservation  of  the  crossings,  roads,  and  servitudes,  and 
for  his  free  and  exclusive  enjoyment  of  the  same,  with 
such  use  and  cultivation  as  he  may  think  proper,  and  re- 
quires the  construction  of  a  house  and  its  inhabitation 
within  one  year.  Its  language  is  : 

"That  he  may  inclose  it  without  prejudice  to  the  cross- 
ings, roads,  and  servitudes,  and  enjoy  it  freely  and  ex- 
clusively ;  making  such  use  and  cultivation  of  it  as  he 
may  see  fit,  but  within  one  year  he  shall  build  a  house, 
and  it  shall  be  inhabited."  The  second  condition  in  the 
grant  to  Armijo  is  substantially  the  same;  so  were  the 
second  condition  in  the  grant  to  Alvarado  (Fremont  v. 
United  States,  17  How.  545);  the  third  condition  in  the 
grant  to  Reading  (Reading  v.  United  States,  18  How.  2) 
and  the  first  condition  in  the  grant  to  Jimeno  (United 
States  v.  Larkin,  18  How.  559).  Indeed,  the  same  con- 


dition,  substantially,  was  contained  in  all  the  coloniza- 
tion grants  issued  to  individuals  by  the  Mexican  Govern- 
ment of  California.  Whilst  it  required  the  construction 
of  a  house,  it  conferred  a  right  of  entry  upon  the  land, 
without  which  the  requirement  would  have  been  incapa- 
ble of  fulfillment.  Whilst  it  enforced  the  inhabitation 
of  the  house  when  constructed,  it  gave  a  right  to  the 
'possession,  use,  and  enjoyment  of  the  land,  without 
which  the  inhabitation  would  have  been  of  little  benefit 
to  the  grantee,  and  the  policy  of  the  government  in  the 
settlement  of  the  country  would  have  been  entirely 
frustrated. 

But  though  the  grants  passed  a  right  of  possession  to 
the  land,  they  conferred  only  a  vested  interest  in  the 
specific  quantity  designated,  to  be  afterwards  measured 
and  laid  off  by  the  officers  of  the  government.  The  con- 
ditions required  a  juridical  possession  to  be  given  by  the 
magistrate  of  the  vicinage,  who  was  to  cause  a  survey  of 
the  specific  quantity  granted,  to  be  made  in  accordance 
with  the  provisions  of  the  law,  the  surplus  being  reserved 
for  the  use  of  the  nation.  The  juridical  possession  was  to 
accompany  the  official  survey,  and  in  this  way  alone 
could  a  segregation  of  the  given  quantity  take  place  un- 
der the  Mexican  authorities  from  the  public  domain. 
The  officers  by  whom,  and  the  manner  in  which,  the 
measurement  was  to  be  made,  were  distinctly  designated  by 
the  law.  The  grantee  could  not,  for  himself,  make  the 
segregation.  "  No  person,"  said  the  Mexican  law,  "though 
his  grant  be  older  than  others,  can  take  possession  for  him- 
self, or  measure,  or  set  limits,  to  his  landed  property  (pro- 
priedas  territoriales),  unless  it  be  done  by  judicial  authority, 
with  the  citation  of  all  those  who  bound  upon  him  (colin- 
dantes),  for  whatever  is  done  contrary  to  this  will  be  null, 
of  no  validity  or  effect."  (Ordenanzas  de  Tierras  and  Ag- 
uas  by  Galvan,  edition  of  1855.)  As  the  grantee  could  not 
locate  his  land,  by  his  own  survey,  it  would  seem  a  nee- 
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essary  conclusion  that  he  could  not  do  so  by  mere  occu- 
pation, and  the  assertion  of  a  claim  to  any  particular 
place. 

The  right  to  make  the  measurement  and  to  give  the 
juridical  possession  remained  with  the  government,  and 
could  only  be  exercised  by  its  officers.  That  right,  like 
all  other  public  rights,  passed,  with  the  transfer  of  the 
territory,  to  the  government  of  the  United  States,  and  is 
now  to  be  exercised  in  accordance  with  its  laws.  The  es- 
tate, which  vested  in  the  grantees  upon  the  execution  of 
the  grants,  remains  unaffected  by  the  change  of  govern- 
ment ;  but  the  survey  and  measurement  are  to  be  made 
— not  in  accordance  with  the  laws  of  the  old  government, 
which  were  abrogated  with  its  authority,  but  in  accord- 
ance with  the  policy  and  laws  of  the  new  government 
The  right  to  survey  and  segregate  the  specific  number  of 
leagues  granted  to  Solano  and  Arnrijo,  respectively,  under 
the  legislation  of  Congress,  belongs  to  the  Executive  De- 
partment, and  cannot  be  exercised  by  the  courts  of  jus- 
tice. The  courts  can  ascertain  and  fix  the  position  of 
boundaries  which  are  designated,  but  they  cannot  give 
boundaries  to  a  specific  quantity  which  has  none  and 
lies  in  a  larger  tract.  To  give  precision  and  location  to 
such  specific  quantity  a  survey  by  the  department  is  es- 
sential. The  authorities  to  this  effect  are  numerous  and 
decisive.  In  Stanford  v.  Taylor  (18  How.  409),  the  plain- 
tiff claimed  title  to  the  land  in  dispute  under  a  Spanish 
concession  of  1785,  which  was  confirmed  in  1811,  and  a 
survey  ordered  conformably  to  the  possession.  The  con- 
cession described  the  land  as  lying  along  the  River  Des 
Peres,  from  the  north  to  the  south,  and  as  bounded  on  one 
side  by  the  lands  of  Louis  Robert,  and  on  the  other 
by  the  domain  of  the  King.  The  survey  was  not  exe- 
cuted until  1834,  when  the  surveyor  ordered  the  land  to 
be  located  west  of  Robert's  tract.  The  plaintiff  insisted 
that  the  land  granted  and  confirmed  adjoined  Robert's 


tract  on  the  east,  and  that  the  location  was  so  plainly  ap- 
parent on  the  face  of  the  concession  as  not  to  require  a 
survey,  and  offered  evidence  to  show  that  the  possession 
of  the  confirmee  was  part  of  a  tract  of  land  east  of 
Robert's  tract  and  adjoining  it,  and,  if  located  there, 
would  include  the  premises  in  controversy.  The  court 
rejected  the  evidence,  and  allowed  the  defendant  to  intro- 
duce the  official  survey,  and  excluded  evidence  offered 
by  the  plaintiff  to  show  that  this  was  improperly  made 
west  of  Robert's  tract  instead  of  east  of  it,  and  instructed 
the  jury  that,  as  the  parties  agreed  that  the  official  sur- 
vey of  the  confirmation  under  which  the  plaintiff  claimed 
did  not  include  the  premises  in  suit,  they  ought  to  find 
for  the  defendant.  In  considering  the  exceptions  taken 
to  the  ruling  and  instructions,  Catron,  J.  in  delivering 
the  opinion  of  the  court,  said  :  "  The  law  is  settled,  that 
where  there  is  a  specific  tract  of  land  confirmed  accord- 
ing to  ascertained  boundaries,  the  confirmee  takes  a  title 
on  which  he  may  sue  in  ejectment.  The  case  of  Bissell 
v.  Penrose  (8  How.  317),  lays  down  the  true  rule. 

"  But  where  the  claim  has  no  certain  limits,  and  the 
judgment  of  confirmation  carries  along  with  it  the  con- 
dition that  the  land  shall  be  surveyed  and  severed  from 
the  public  domain  and  the  lands  of  others,  then  it  is  not 
open  to  controversy  that  the  title  attaches  to  no  land  ; 
nor  has  a  Court  of  Justice  any  authority  in  law  to  ascer- 
tain and  establish  its  boundaries,  this  being  reserved  to 
the  Executive  Department.  The  case  of  West  v.  Cochran 
(17  How.  403),  need  only  be  referred  to  as  settling  this 
point.  And  the  question  here  is,  whether  the  concession 
to  Perry  (the  confirmee)  is  indefinite  and  vague,  and  sub- 
ject to  be  located  at  different  places."  And,  after  con- 
sidering the  description,  the  court  concluded  that  the  un- 
certainty of  the  outboundary  was  too  manifest  to  require 
discussion  to  show  that  a  public  survey  was  necessary  to 
attach  the  concession  to  any  land. 
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In  Ledoux  v.  Black  (18  How.  475),  the  court,  in  speak- 
ing of  the  Act  of  Congress  of  1820,  confirming  the  plain- 
tiff's claim,  held  that  the  act  did  not  tend  to  locate  the 
claim  and  sever  the  land  from  the  public  domain,  and 
that  that  could  only  be  done  by  a  public  survey. 

In  Willot  v.Sanford  (19  How.  81),  the  defendants  derived 
title  under  oneDisonet,  whose  claim  was  confirmed  by  act 
of  Congress  in  1816.  The  land  was  surveyed  in  1817,  by 
authority  of  the  United  States,  and  a  patent  was  issued  in 
1850.  There  was  a  conflict  between  this  survey  and  the 
survey  of  the  claim  upon  which  the  plaintiff  relied.  The 
Circuit  Court  instructed  the  jury  that  the  survey  and  pa- 
tent under  which  the  defendant  claimed  were  not  conclu- 
sive evidence  that  the  land  they  embraced  was  correctly 
located  and  surveyed  according  to  the  confirmation;  and 
if  they  believed  that  the  land  sued  for  was  not  within  the 
confirmation  of  the  legal  representatives  of  Disonet,  al- 
though it  might  be  within  the  survey  and  patent,  then 
the  survey  and  patent  would  not  protect  the  defendants; 
but  the  Supreme  Court  held  that  Courts  of  Justice  had 
no  authority  to  disregard  surveys  and  patents  when  deal- 
ing with  them  in  actions  of  ejectment,  and  reversed  the 
judgment  of  the  court  below.  (See  also  Bissell  v.  Penrose, 
8  How.  317  ;  West  v.  Cochran,  17  Id.  413 ;  Cooper  v.  Rob- 
erts, 18  Id.  173  ;  Bryan  v.  Forsyth,  19  Id.  334 ;  Balance  v. 
Papin,  19  Id.  343.) 

The  matter  of  surveys  of  floating  grants  belongs,  then, 
to  the  Executive  Department  of  government,  under  the 
legislation  of  Congress  on  the  subject  of  the  public  lands. 
With  such  surveys  the  courts  of  justice  have  nothing  to 
do.  Whether  in  justice  to  the  claimants  the  location 
should  have  been  different  from  the  official  survey  is 
none  of  their  concern.  That  belongs  to  a  department  of 
government  whose  action  is  not  subject  to  review  by  the 
Judiciary.  The  courts,  it  is  true,  must  determine  whether 
prior  rights  of  third  parties  have  been  interfered  with  by 
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such  survey  and  the  patent  following  thereon,  but  they 
cannot  correct  the  survey  or  patent  and  locate  the  land 
where,  in  their  opinion,  it  ought  originally  to  have  been 
made. 

The  case  of  Fremont  v.  The  United  States  (17  How.  542), 
is  in  point,  as  to  the  estate  which  passed  under  the  grants 
to  Solano  and  Armijo,  and  the  authority  by  which  pre- 
cision and  location  are  to  be  given  to  the  specific  quan- 
tity granted.  In  that  case,  the  grant  to  Alvarado  was  for 
ten  leagues,  within  a  tract  of  much  greater  extent,  and 
the  court  held  that  as  between  the  government  and  the 
grantee,  the  latter  had  a  vested  interest  in  the  quantity  of 
land  mentioned  in  the  grant.  "The  right  to  so  much 
land,"  said  the  Chief  Justice,  in  delivering  the  opinion, 
"  to  be  afterwards  laid  off,  by  official  authority  in  the  ter- 
ritory described,  passed  from  the  government  to  him  by 
the  execution  of  the  instrument  granting  it."  And  in 
illustration  of  the  principle  asserted,  the  court  cited  the 
case  of  Rutherford  v.  Green's  Heirs,  reported  in  2  Wheat. 
196,  which  arose  upon  an  Act  of  the  State  of  North  Caro- 
lina, of  1782,  providing  that  twenty-five  thousand  acres 
of  land  should  be  allotted  to  General  Green  and  his  heirs, 
within  a  tract  reserved  for  the  use  of  the  army,  to  be  laid 
off  by  Commissioners  appointed  therefor.  The  Commis- 
sioners, in  pursuance  of  the  Act,  allotted  the  twenty -five 
thousand  acres,  and  caused  the  tract  to  be  surveyed  and 
returned  to  the  proper  office,  and  the  question  upon  which 
the  case  turned,  related  to  the  validity  of  the  title  of  Gen- 
eral Greene  and  the  date  at  which  it  commenced.  The 
court  held  the  general  gift  of  twenty-five  thousand  acres, 
lying  in  the  territory  reserved,  became  by  the  survey,  a 
particular  gift  of  that  quantity  within  the  survey,  and 
concluded  a  full  examination  of  the  title  by  saying  that 
it  was  the  clear  and  unanimous  opinion  of  the  court, 
"  that  the  Act  of  1872  vested  a  title  in  General  Greene  to 
twenty -five  thousand  acres  of  land,  to  be  laid  off  within 
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the  boundaries  allotted  to  the  officers  and  soldiers,  and 
that  the  survey  made  in  pursuance  of  that  Act,  and  re- 
turned March  3,  1783,  gave  precision  to  that  title,  and  at- 
tached it  to  the  land  surveyed" 

The  court,  in  the  Fremont  case,  observes,  in  reference 
to  this  case  of  Rutherford  v.  Green's  Heirs,  that  "  it  rec- 
ognizes as  a  general  principle  of  justice  and  municipal 
law,  that  such  a  grant,  for  a  certain  quantity  of  land  by 
the  government,  to  be  afterwards  surveyed  and  laid  off 
within  a  certain  territory,  vests  in  the  grantee  a  present 
and  immediate  interest.  In  the  language  of  the  court, 
the  general  gift  becomes  a  particular  gift,  when  the  sur- 
vey is  made ;  and  when  this  doctrine  has  been  asserted 
in  this  court,  upon  the  general  principles  which  courts  of 
justice  apply  to  such  grants  from  the  public  to  an  indi- 
vidual, good  faith  requires  that  the  same  doctrine  should 
be  applied  to  grants  made  by  the  Mexican  Government, 
where  a  controversy  arises  between  the  United  States  and 
the  Mexican  grantee."  And  as  to  the  authority  by  which 
the  survey  was  to  be  made,  the  court  holds  this  language : 
"  Under  the  Mexican  Government  the  survey  was  to  be 
made  or  approved  by  the  officer  of  the  government,  and 
the  party  was  not  at  liberty  to  give  what  form  he  pleased 
to  the  grant.  This  precaution  was  necessary,  in  order  to 
prevent  the  party  from  giving  it  such  a  form  as  would 
be  inconvenient  to  the  adjoining  public  domain,  and  im- 
pair its  value.  The  right  which  the  Mexican  Government 
reserved  to  control  this  survey  passed,  with  all  other  public 
rights,  to  the  United  States,  and  the  survey  must  now  be 
made  under  the  authority  of  the  United  States,  and  in 
the  form  and  divisions  prescribed  by  law  for  surveys  in 
California,  embracing  the  entire  grant  in  one  tract." 

The  authorities  cited  are  conclusive  of  the  questions 
we  have  been  considering.  Following  them,  we  must 
hold  that  the  grants  to  Solano  and  Arrnijo,  passed  a  pres- 
ent and  immediate  interest  in  the  quantity  of  land 
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specifically  designated  in  their  respective  grants,  to  be 
afterwards  surveyed  and  laid  off  within  the  exterior 
limits  of  the  general  tracts  by  the  government ;  that  such 
survey  could  only  be  made  under  the  former  government, 
by  its  officers,  and  could  not  be  made  by  the  grantees 
themselves;  that  the  right  of  survey  passed,  with  other 
public  rights,  to  the  government  of  the  United  States, 
and  is  to  be  exercised  in  pursuance  of  its  policy,  and  in 
conformity  with  its  laws ;  that  by  its  legislation,  the  sub- 
ject of  surveys  is  intrusted  to  the  Executive  Department; 
that  the  location  of  confirmed  grants,  when  the  quantity 
granted  is  without  specific  boundaries,  lying  within  a 
larger  tract,  rests  exclusively  with  such  department,  and 
cannot  be  reviewed  or  corrected  by  the  Judiciary,  but  is 
binding  and  conclusive  upon  it  in  actions  of  ejectment, 
except  only,  when  the  patent  issued  thereon  conflicts 
with  prior  rights  of  third  parties,  and  then  its  inconclu- 
siveness  is  maintained  only  so  far  as  may  be  necessary 
for  the  protection  of  such  prior  rights. 

The  learned  counsel  for  the  defendant  has  presented 
with  great  force  the  injustice  which  may  follow  from 
holding  that  the  government  can  compel  a  grantee  to 
abandon  that  part  of  a  tract  embraced  in  the  exterior 
limits  of  his  grant,  upon  which  he  has  settled  and  made 
his  improvements,  and  to  take  some  other  part;  but  his 
observations  should  be  addressed  to  the  officers  of  gov- 
ernment, under  whose  supervision  and  control  the  survey 
and  location  are  placed.  To  their  sense  of  justice  the 
appeal  is  to  be  made,  and  with  them  the  observations 
would  be  entitled  to  the  highest  consideration.  The 
courts  of  the  country  possess  no  authority  to  act  upon 
them.  The  right  to  measure  and  set  apart  the  specific 
quantity  was  not  left  to  the  grantee,  as  we  have  observed, 
under  the  Mexican  Government,  nor  is  it  permitted  under 
our  own.  Occupation  and  cultivation  could  have  no 
greater  effect  than  a  private  survey.  They  were  without 
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binding  effect  upon  the  former  government,  and  are 
equally  inoperative  under  the  new.  In  Smith  v.  United 
States  (10  Peters,  335),  the  court  said:  "The  laws  of  the 
United  States  give  no  authority  to  an  individual  to  sur- 
vey his  grant  or  claim  to  lands;  he  may  mark  lines  to 
designate  the  extent  and  bounds  of  his  claim,  but  he  can 
acquire  no  rights  thereby.  The  only  effect  which  we  can 
give  to  this  private  survey  is  to  consider  it  as  a  selection 
by  the  petitioner  of  that  piece  of  land,  as  a  part  of  what 
he  was  entitled  to  locate,  in  virtue  of  his  general  grant." 

In  United  States  v.  Hanson  (16  Peters,  199),  a  private 
survey  was  considered  and  rejected,  as  being  of  no  force 
or  validity.  In  United  States  v.  King  (3  How.  785),  the 
court  rejected  a  survey  made  by  the  officer  of  the  govern- 
ment after  his  authority  had  ceased.  In  Les  Bois  v. 
Bramell  (4  How.  457),  in  speaking  of  a  survey  of  one 
Mackay,  the  court  said  it  "  was  a  private  one,  made  at  the 
instance  of  the  inhabitants  of  St.  Louis,  and  was  not 
binding  on  the  rights  of  any  one" ;  and  in  Mackay  v.  Dil- 
lon (4  How.  447),  of  the  same  survey  :  "It  was  in  its  na- 
ture a  private  survey,  not  binding  on  the  United  States." 
In  Glenn  v.  The  United  States  (13  How.  256),  in  referring 
to  surveys  offered  in  evidence,  the  court  said :  "The  sur- 
veys produced  to  us  are  private  ones,  and  of  no  value  in 
support  of  the  claim." 

The  location  of  the  specific  quantity  may  be  made  by 
a  survey  of  such  quantity,  or  by  grants  with  specific 
boundaries  of  such  parts  of  the  general  tract  as  will  re- 
duce it  to  such  specific  quantity.  Either  course  will 
operate  to  give  precision  to  the  claim  of  the  grantee.  So 
long  as  there  remains  within  the  general  tract  sufficient 
land  to  satisfy  the  quantity  specified  in  his  grant,  the 
grantee  is  without  remedy.  To  this  effect  is  the  language 
of  Mr.  Chief  Justice  Taney,  in  the  Fremont  case.  "It  is 
true."  he  says,  "  that  if  any  other  person  within  the  limits 
where  the  quantity  granted  to  Alvarado  was  to  be  located, 
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had  afterwards  obtained  a  grant  from  the  government, 
by  specific  boundaries,  before  Alvarado  had  made  his 
survey,  the  title  of  the  latter  grantee  could  not  be  im- 
paired by  any  subsequent  survey  of  Alvarado.  As  be- 
tween the  individual  claimants  from  the  government,  the 
title  of  the  party  who  had  obtained  a  grant  for  the  speci- 
fic land,  would  be  the  superior  and  better  one;  for  by  the 
general  grant  to  Alvarado,  the  government  did  not  bind 
itself  to  make  no  other  grant  within  the  territory  de- 
scribed, until  after  he  had  made  his  survey."  (17  How. 
558.) 

To  the  same  effect  is  the  language  of  the  Supreme 
Court  of  Louisiana,  in  Lott  v.  Prudhomme  (3  Rob.  293), 
cited  in  the  opinion  rendered  in  Ledoux  v.  Black,  by  the 
Supreme  Court  of  the  United  States.  "  We  then  held," 
referring  to  the  previous  adjudication,  "  that  when  the 
boundaries  of  a  confirmed  claim  are  vague  and  uncertain, 
and  are  to  be  fixed  by  the  operations  of  the  surveying 
department,  or  such  confirmation  is  only  the  recognition 
of  a  pre-existing  right  or  claim,  and  before  the  survey 
and  location  the  government  sells  a  part  of  the  land  not 
necessarily  embraced  within  the  tract  confirmed,  the  title  of 
the  purchaser  will  prevail." 

This  view  disposes  of  the  questions  raised  upon  the 
award  between  Vallejo,  the  vendor  of  Ritchie,  and 
Armijo,  made  in  August,  1847.  We  are  of  opinion  that 
the  correct  construction  of  the  award  makes  the  ridge  and 
not  the  stream  the  dividing  line  between  the  two  claims ; 
but  if  we  admit,  for  the  purposes  of  the  argument,  that 
Suisun  Creek  was  intended  by  the  parties,  it  is  difficult 
to  perceive  how  this  fact  can  avail  the  defense.  Until 
the  action  of  the  government,  whilst  the  claimants  rested 
only  on  their  grants,  the  award  would  have  been  conclu- 
sive in  any  controversies  between  them.  But  the  gov- 
ernment having  wisely,  or  otherwise,  issued  a  patent  to 
Ritchie  of  a  portion  of  the  land  included  in  the  general 
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tract  designated  in  the  grant  to  Armijo  (assuming  this 
to  be  the  fact — and  we  do  so  only  for  the  argument),  it 
does  not  lie  in  the  mouth  of  the  latter  to  complain,  there 
still  remaining  of  such  general  tract  more  than  sufficient 
to  satisfy  the  specific  quantity  granted  to  him.  The 
award  could  not  bind  the  government,  or  control  the  ef- 
fect o£  its  patent.  It  was  at  most  only  effective  as  to  the 
lines  of  the  exterior  limits  of  the  general  tracts  claimed 
by  the  grantees.  If  the  patentee  accepted  the  land  de- 
scribed in  his  patent  as  answering  his  claim,  it  is  not  per- 
ceived how  any  other  persons  can  complain,  even  if  a 
portion  of  the  land  thus  taken  was  without  the  bound- 
aries of  his  original  claim. 

The  limitation  of  quantity  was  a  controlling  condition 
of  the  grants  in  question,  and  the  delivery  of  juridical  pos- 
session was  an  essential  ceremony,  under  the  government 
of  Mexico,  to  perfect  the  title  of  the  grantees  to  the 
specific  quantity  designated.  This  was  expressly  held  in 
the  case  of  The  United  States  v.  Fossat  (20  How.  426).  Un- 
til such  possession,  which  was  accompanied  by  a  sur- 
vey, the  title  of  the  parties  attached  to  no  definite  portion 
of  the  tract.  There  is  no  evidence  in  the  record  that 
such  juridical  possession  was  given  under  the  former 
government  to  either  Solano  or  Armijo,  although  in  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  the 
Ritchie  Case  (17  How.  537).  it  is  said  that  the  grantee, 
Solano,  was  put  in  juridical  possession  in  conformity 
with  the  conditions  of  h,is  grant.  If  this  were  the  fact,  it 
does  not  appear  in  the  transcript  before  us,  and  the  rights 
of  the  parties  are  treated  as  though  no  such  fact  existed. 
The  right,  then,  which  the  Mexican  Government  reserved 
to  itself  to  control  the  location,  having  passed  to  the  gov- 
ernment of  the  United  States,  the  duty  to  exercise  such 
right  devolved  upon  the  latter.  This  duty  was  dis- 
charged by  the  survey  following  the  final  confirma- 
tion, and  from  that  time  the  title  of  the  parties  claim- 
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ing  under  Solano  became  perfect.  On  the  other  hand, 
the  title  under  the  grant  to  Arrnijo,  did  not  attach 
to  any  three  specific  leagues  ;  it  constituted  only  an  inter- 
est in  such  quantity,  to  be  afterwards  laid  off  by  compe- 
tent authority.  Such  general  interest — not  attached  to 
the  land  in  controversy,  but,  by  the  action  of  the  officers 
of  government,  excluded  from  it — cannot  be  set  up  as  a 
defense  to  the  claim  of  the  plaintiffs.  The  patent  is  con- 
clusive evidence  of  the  right  of  the  patentee  to  the  land 
described  therein — not  only  as  between  himself  and  the 
United  States,  but  as  between  himself  and  a  third  person, 
who  has  not  a  superior  title  from  a  source  of  paramount 
proprietorship.  The  patent  was  not  necessary  to  invest 
Ritchie  with  the  title,  as  his  title  existed  at  the  cession  of 
the  territory,  and  the  only  act  to  render  it  perfect  to  a  de- 
fined and  particular  tract,  was  an  official  segregation. 
The  title  was  recognized  by  a  decree  of  final  confirma- 
tion, and  the  approved  survey  attached  it  to  the  specific 
land.  The  essential  and  substantive  acts  under  the  law 
of  1851,  were  the  confirmation  and. survey.  The  patent 
in  such  cases  is  only  evidence  of  the  pre-existing  title 
made  perfect  by  these  acts.  Upon  the  original  grant, 
final  confirmation,  and  approved  survey,  the  plaintiffs 
might  have  relied,  without  reference  to  the  patent.  The 
survey  following  the  final  confirmation  was  made  and  ap- 
proved in  July,  1855  ;  Ritchie  died  in  July,  1856,  and  the 
patent  bears  date  in  January,  1857.  At  the  date  of  the 
survey  every  substantive  act  required  for  the  vesting  of 
a  perfect  title  had  been  performed.  The  subsequent  issue 
of  the  patent  only  involved  duties  of  a  mere  minis- 
terial character,  and  by  a  just  application  of  the  doctrine 
of  relation,  the  patent  must  be  regarded  as  if  it  had  re- 
ceived the  signature  of  the  President  at  the  completion 
of  the  segregation  of  the  four  leagues.  In  Landes  v.  Brant, 
(10  How.  370),  the  Supreme  Court  of  the  United  States 
held  that  a  confirmation  made  in  1811,  and  a  patent  is- 
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sued  in  1845,  related  to  the  first  act  necessary  to  com- 
plete the  title,  that  of  filing  the  claim  in  1805,  and  that 
intermediate  conveyances  made  by  the  confirmee,  or  by 
the  sheriff  in  his  behalf,  of  a  day  after  the  first  substan- 
tial act,  were  covered  by  the  legal  title,  and  passed  that 
title  to  the  alienee.  In  that  case,  Glamorgan,  the  patentee, 
had  died  in  1814,  and  the  court  held  that  according  to 
the  common  law  the  patent  was  void  for  want  of  a  grantee, 
but  that  this  defect  was  obviated  by  the  Act  of  Congress 
of  May  20,  1836,  declaring:  "That  in  all  cases  where 
patents  for  public  lands  have  been,  or  may  hereafter  be 
issued,  in  pursuance  of  any  law  of  the  United  States,  to  a 
person  who  had  died,  or  who  shall  hereafter  die,  before 
the  date  of  such  patent,  the  title  to  the  land  designated 
therein  shall  inure  to,  and  become  vested  in,  the  heirs, 
devisees,  or  assigns,  of  such  deceased  patentee,  as  if  the 
patent  had  issued  to  the  deceased  person  during  life." 
This  law,  the  defendants  contend,  does  not  aid  the  patent 
to  Ritchie,  as  the  patent  is  not  for  public  lands.  It  may 
be  true  that  the  land  embraced  in  the  patent  is  not  in 
the  strict  meaning  of  the  term  public,  but  we  think  it  was 
the  intention  of  the  Act  to  cover  all  cases  where  any 
rights  belonging  to  the  United  States  existed  in  lands 
which  could  be  relinquished  by  patent,  even  though  an 
interest  in  the  same  was  also  held  by  the  patentee  him- 
self. The  United  States  possessed  the  right  to  make  the 
location  of  the  four  leagues  in  any  part  of  the  general 
tract  they  thought  proper.  By  their  act  the  identical 
land  patented  might  have  been  reserved  as  a  part  of  the 
public  domain — and  there  was,  therefore,  such  a  public 
interest  possessed  in  the  land  as  to  include  the  latter 
within  the  spirit  of  the  Act  of  Congress  in  question.  We 
think  the  objection  untenable,  and  that  whatever  rights 
could  have  passed  to  Ritchie  by  the  patent,  had  he  been 
living  at  the  date  of  its  issue,  inured  to,  and  became 
vested  in,  his  heirs,  or  assigns,  represented  by  the  plain- 
tiffs in  this  action. 
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The  third  persons  against  whose  interests  by  the  15th 
Section  of  the  Act  of  1851,  the  final  confirmation  and 
patent  are  not  conclusive,  are  those  whose  title  is  at  the 
time  such  as  to  enable  them  to  resist  successfully,  any 
action  of  the  government  in  respect  to  it.  Parties  hold- 
ing claims  which  may  be  located  without  the  boundaries 
of  the  patent,  and  still  within  the  limits  of  the  general 
tract  designated  in  the  grants  to  them,  do  not  constitute 
such  third  persons,  nor  do  parties  who  hold  claims  only 
upon  the  bounty  of  the  government,  nor  do  intruders, 
nor  even  settlers,  having  certificates  of  sale,  unless  the 
same  ante-date  the  presentation  of  the  claim  of  the  pa- 
tentee to  the  Board  of  Land  Commissioners  for  California, 
to  which  period  the  patent  takes  effect  by  relation.  The 
interests  of  the  third  persons,  intended  by  the  Act,  would 
have  been  as  effectually  protected  without  its  provisions, 
as  they  are  now  by  them.  The  section  in  question  is  only 
a  legislative  recognition  of  a  principle  of  law  and  justice, 
applicable  to  all  grants. 

From  the  conclusions  to  which  we  have  arrived,  after 
the  most  mature  consideration,  it  is  clear  that  the  plain- 
tiffs were  entitled  to  recover  upon  the  facts  conceded  by 
the  record,  and  that  the  first,  third,  sixth,  seventh,  eighth 
and  ninth  instructions,  requested  by  the  plaintiffs,  were 
proper,  and  should  have  been  given,  and  the  court  below 
erred  in  refusing  them.  The  instructions  requested  and 
refused,  are  as  follows:  "1.  That,  if  the  jury  believe,  from 
the  evidence,  that  the  Suisun  and  Tolenas  grants  em- 
brace, within  their  exterior  boundaries,  a  much  larger 
quantity  of  land  than  called  for  by  both  said  grants,  and 
that  neither  of  said  grants  was  located  or  segregated  un- 
der the  Mexican  Government,  and  that  the  Suisun  grant 
has,  under  the  United  States  Government,  been  finally 
surveyed,  and  located,  and  patented ;  but  that  the  Tole- 
nas grant  has  not  been  finally  confirmed  and  located  by 
an  officer,  or  under  the  authority  of  the  United  States ; 
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that,  in  such  case,  the  location  and  patent  of  the  Suisun 
Rancho,  made  and  granted  by  the  United  States,  must 
prevail  in  this  action,  and  a  verdict  should  be  rendered 
in  accordance  with  this  instruction. 

3.  "  The  location  of  land  granted  by  the  Mexican  na- 
tion, in  pursuance  of  the  colonization  law  of  Mexico  of 
1824,  and  the  regulations  of  1828,  belonged  to,  and  was 
to  be  made  by,  such  government ;  and  whenever  such  lo- 
cation was  not  made  under  the  Mexican  Government,  the 
right  to  make  it  passed  to  the  United  States,  under  the 
treaty  of  Guadalupe  Hidalgo." 

6.  "That  in  an  action  of  ejectment  by  the  person  or 
persons  entitled  under   a  patent  of  the  United  States, 
against  one  in  possession  of  any  portion  of  such  land,  ad- 
verse to  such  patent,  and  the  title  whereon  the  same  is 
predicated,  and  claiming  to  hold  under  a  Mexican  grant 
which  was  not  surveyed  or  located  by  metes  and  bounds,  or  ju- 
ridical possession  under  the  Mexican  Government,the  defend- 
ant so  claiming  to  hold  adversely,  as  above  mentioned,  can- 
not interpose  such  unlocated  grant,  as  a  title  paramount 
for  the  land  described  in  said  patent." 

7.  "  That  the  patent  in  evidence  by  plaintiffs  is  conclu- 
sive as  against  the  defendant,  unless  there  is  evidence 
that  the  defendant  has  a  title  superior  to  the  title  by  said 
patent  to  the  land   in  controversy,  under  a  confirmed 
Spanish  or  Mexican  grant,  located   under  the  Mexican 
Government,  or  under  the  United  States  Government." 

8.  "That  if  the  jury  believe,  from  the  evidence,  that 
the  Suisun  grant  and  Tolenas  grant  lie  contiguous  to  and 
adjoining   each  other,  and  that  there  is  embraced  within 
the  deseno  of  the  Tolenas  grant  and  the  land  therein  des- 
cribed, a  quantity  of  land  outside  of  the  land  described 
in  the  patent  of  the  United  States  to  Archibald  A.  Ritchie, 
greatly  exceeding  three  leagues  of  land;    that,  in  such  case, 
the  said  Tolenas  grant  cannot  be  interposed  arid  set  up  as 
a  defense  by  defendant,  without  evidence  of  a  specific  lo- 
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cation  of  three  leagues  granted  to  Armijo,  by  authority 
of  the  Government  of  Mexico  or  of  the  United  States ;  and 
showing  that  such  last  mentioned  location  embraces  the 
land  in  controversy." 

9.  "  The  grant  to  Armijo  does  not  invest  him,  or  those 
claiming  under  him,  with  a  title  to  any  specific  three 
leagues  of  land.  If  it  is  a  grant  of  three  leagues  within 
a  much  larger  area,  then  it  is,  in  legal  effect,  a  grant  of 
land  uncertain  in  its  location,  to  be  afterwards  surveyed 
off  to  him  by  the  government ;  and  until  such  a  survey 
on  the  part  of  the  government,  designating  the  three 
leagues  of  land  granted  to  Armijo,  he,  or  those  claiming 
under  him,  have  no  right  or  interest  which  can  be  alleged 
in  resistance  to  the  right  vested  in  Ritchie,  or  those  claiming  un- 
der him,  by  the  patent  to  Ritchie,  and  this  is  true,  although 
the  land  in  controversy  in  this  action  is  embraced  within 
the  exterior  limits  of  the  larger  area,  within  which  the 
three  leagues  granted  to  Armijo  are  to  be  located." 

It  is  unnecessary  to  consider  an}^  other  of  the  in- 
structions given  or  refused,  or  points  made  by  the  appel- 
lants. The  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Ordered  Accordingly. 


When  the  highest  court  of  a  State  holds  a  judgment  of  an  inferior 
court  of  that  State  to  be  final,  this  court  can-not^consider  it  in  any 
other  light  in  exercising  its  appellate  jurisdiction. 

A  ferry  connecting  Wheeling  with  Wheeling  Island  was  licensed  at 
an  early  day  in  Virginia.  Subsequently  a  general  law  of  that  State 
prohibited  the  courts  of  the  different  counties  from  licensing  a  ferry 
within  half  a  mile  in  a  direct  line  from  an  established  ferry.  In 
1847  the  defendant  purchased  the  ferry  and  its  rights.  Held: 

(i.)   That  the  general   law  of  Virginia  had   in  it   nothing  in  the 
nature  of  a  contract. 

(2.)   That  the  transfer  of   the   existing  rights  from  the  vendor  to 
the  vendee  added  nothing  to  them. 

An  alleged  surrender  or  suspension  of  a  power  of  government  respect- 
ing any  matter  of  public  concern  must  be  shown  by  clear  and  un- 
equivocal language ;  it  can  not  be  inferred  from  any  inhibitions  upon 
particular  officers,  or  special  tribunals,  or  from  any  doubtful  or  un- 
certain expressions. 


OPINION 

OF   THE 

UNITED    STATES    SUPREME    COURT 

IN 

The  Wheeling  and  Belinont  Bridge  Company  v.  The  Wheeling  Bridge  Company, 

DELIVERED   BY 

MR.  JUSTICE  KIE:LD, 

At   October   Term,  1890* 

STATEMENT. 

This  was  a  proceeding  commenced  by  petition  in  a 
court  of  West  Virginia  by  the  Wheeling  Bridge  Company, 
a  corporation  under  the  laws  of  that  State,  to  condemn 
for  its  use  a  parcel  of  ground  owned  by  the  Wheeling  and 
Belmont  Bridge  Company,  a  corporation  formed  under 

*Keportedinl38U.  S.  287. 


the  laws  of  Virginia,  of  which  the  territory  composing 
West  Virginia  was  then  a  part.  The  petitioner  represents 
that  it  was  created  a  corporation  for  the  purpose  of  con- 
structing and  maintaining  a  bridge  across  the  Ohio  River, 
from  a  point  on  the  east  side  of  its  main  channel,  north 
of  the  public  landing  in  the  city  of  Wheeling,  to  a  point 
nearly  opposite  on  Wheeling  Island  in  that  city  —  the 
bridge  to  be  for  public  use;  and  that  in  order  to  con- 
struct it  and  its  approaches  it  is  necessary  to  build  over 
and  to  take  a  parcel  of  land  belonging  to  the  Wheeling 
and  Belmont  Bridge  Company  on  Wheeling  Island, 
which  parcel  is  described  in  the  petition  and  designated 
on  an  accompanying  plat,  and  contains  about  thirty 
perches. 

The  petitioner  avers  that  there  is  no  lien  or  charge  up- 
on the  parcel  of  land;  that  it  is  unable  to  agree  with  the 
Wheeling  and  Belmont  Bridge  Company  on  the  terms  of 
purchase;  and  that  the  land  is  necessary  for  the  construc- 
tion of  the  proposed  bridge  and  the  approaches  to  it.  It 
therefore  prays  that  notice  may  be  given  to  the  Wheeling 
and  Belmont  Bridge  Company  of  the  filing  of  the  appli- 
cation, and  that  the  same  will  be  heard  on  a  day  desig- 
nated: that  commissioners  may  be  appointed  by  the  court 
to  ascertain  what  will  be  a  just  compensation  for  the  land; 
and  that  upon  the  payment  of  the  compensation  thus 
Ascertained  the  title  may  be  vested  in  the  petitioner. 

To  this  petition  the  Wheeling  and  Belmont  Bridge 
Company  appeared  and  tendered  seven  pleas;  in  the  first 
four  of  which  the  defendant  joined  issue,  raising  the  ques- 
tion of  the  necessity  of  the  parcel  of  land  desired  for  the 
purpose  of  maintaining  the  proposed  bridge  of  the  peti- 
tioner and  its  approaches,  and  of  the  necessity  of  the  par- 
cel and  certain  structures  thereon  for  the  proper  exercise 
by  the  defendant  of  its  franchise.  The  issues  were  found 
in  favor  of  the  petitioner  by  a  jury,  establishing  the  fact 
that  the  land  desired  was  essential  to  the  proposed  work 


of  the  petitioner  and  was  not  essential  to  the  proper  exer- 
cise of  the  franchise  of  the  defendant.  No  questions  were 
raised  as  to  the  correctness  of  the  rulings  upon  the  trial 
of  these  issues,  at  least  none  which  can  be  considered  by 
this  court. 

The  other  three  pleas  raised  the  question  of  the  power  of 
the  legislature  to  authorize  the  construction  of  a  new 
bridge  within  half  a  mile  either  way  from  the  bridge  of 
the  defendant,  to  transport  persons  and  property  across 
the  Ohio  River,  the  defendant  contending  that,  by  its 
charter  and  the  privileges  of  owners  of  ferries  which  it 
had  acquired,  it  had  become  invested  with  the  exclusive 
right  to  thus  transport  persons  and  property  within  that 
distance  of  its  bridge.  The  court  held  the  pleas  insuffi- 
cient, and  rejected  them,  and  rendered  judgment  sustain- 
ing the  proceedings  for  the  condemnation  of  the  property, 
adjudging  that  it  was  necessary  for  the  petitioner  to  take 
it  for  the  purpose  of  prosecuting  its  proposed  work,  and 
was  not  necessary  to  the  defendant  for  the  exercise  of  its 
franchise.  The  court  thereupon  named  commissioners 
to  ascertain  what  would  be  just  compensation  for  the 
land.  A  writ  of  error  was  subsequently  allowed,  the  pro- 
ceedings of  the  commissioners  stayed,  and  the  case  taken 
to  the  Supreme  Court,  where  the  judgment  of  the  lower 
court  was  affirmed.  To  review  this  latter  judgment  the 
case  is  brought  here. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

The  defendant  in  error,  the  plaintiff  below,  moves  in 
the  alternative  to  dismiss  the  appeal  on  the  ground  that 
the  judgment  recovered  is  not  final,  or  to  affirm  the 
judgment  on  the  ground  of  the  manifest  insufficiency  of 
the  errors  assigned.  The  essential  points  of  contention 
in  the  case  related  to  the  necessity  of  the  property  for  the 
purpose  of  the  petitioner,  and  to  its  necessity  to  the  de- 


fendant  for  the  proper  exercise  of  its  franchise.  The 
judgment  for  the  condemnation  was  conclusive  upon  both 
particulars,  A  right  to  condemn,  as  held  by  the  Su- 
preme Court  of  the  State,  is  to  be  determined  before  the 
appointment  of  commissioners  to  estimate  the  amount  of 
compensation  to  be  made.  (B.  &  0.  R.  R.  Co.  v.  P.  W.  & 
Ky.  R.  R.  Co.  17  W.  Va.  812.)  If  the  judgment  had 
been  different,  all  further  proceedings  would  have  been 
ended.  Being  for  the  condemnation,  the  estimate  of  the 
compensation,  which  was  to  follow,  was  to  be  made  by 
commissioners,  to  be  appointed,  and  might  therefore  be 
treated  as  being  a  distinct  proceeding.  The  judgment 
appears  to  have  been  considered  by  that  court  as  so  far 
final  as  to  justify  an  appeal  from  it ;  and  if  the  Supreme 
Court  of  a  State  holds  a  judgment  of  an  inferior  court  of 
the  State  to  be  final,  we  can  hardly  consider  it  in  any 
other  light,  in  exercising  our  appellate  jurisdiction.  The 
motion  to  dismiss  must,  therefore, be  denied.  But  upon 
the  motion  to  affirm,  other  considerations  arise  upon  the 
5th,  6th,  and  7th  special  pleas,  which  were  held  insuffi- 
cient an.d  rejected. 

The  fifth  special  plea  sets  forth,  in  substance,  that  the 
defendant  was  organized  under  a  charter  from  the  State 
of  Virginia  to  erect  a  bridge  across  the  Ohio  River  at  or 
near  the  town  of  Wheeling;  that  in  pursuance  of  the 
charter  it  erected  and  has  for  many  years  maintained  for 
public  use,  in  consideration  of  tolls  lawfully  exacted,  a 
wire  suspension  brid  -extending  from  the  eastern  shore 
of  the  river  at  Tenth  street  in  the  city  of  Wheeling  to 
the  eastern  shore  of  Zane's  or  Wheeling  Island;  that  it 
was  empowered  by  the  legislature  to  purchase,  acquire, 
and  hold  all  ferry  rights  and  privileges  between  Zane's 
Island  and  the  main  Virginia  shore  at  the  city  of  Wheel- 
ing ;  that  in  the  year  1847  there  was,  and  for  many  years 
had  been,  between  those  points,  a  ferry  maintained  and 
owned  by  certain  parties  named,  together  with  the  rights 


and  privileges  by  law  incident  thereto  ;  that  in  Septem- 
ber, 1847,  it  acquired  by  purchase  from  them  the  said 
ferry  and  the  rights  and  privileges  thereof,  and  has  since 
owned  and  enjoyed  the  same;  that  its  present  toll  bridge 
was  erected  and  has  been  maintained  substantially  in  the 
location  of  the  ferry,  and  by  the  use  of  the  bridge  for 
the  public  it  has  kept  in  full  force  and  vigor  the  rights 
and  privileges  appertaining  to  the  ferry.  The  plea  also 
sets  forth  that  at  the  time  when  the  defendant  acquired 
the  ferry  and  the  rights  and  privileges  incident  thereto, 
one  of  them  was  the  exclusive  right  to  transport  persons, 
animals,  and  vehicles  across  the  Ohio  River  within  the 
limits  of  one-half  a  mile  from  the  ferry;  and  that  the 
bridge  proposed  to  be  built  by  the  petitioner  is  to  be 
located,  and  the  whole  parcel  of  land  proposed  to  be  con- 
demned is  situated,  within  a  half  mile  of  the  said  ferry 
and  of  the  defendant's  bridge. 

The  sixth  special  plea  embodies  -substantially  the  aver- 
ments of  the  fifth,  with  an  additional  one  to  the  effect 
that  out  of  the  powers  and  authorities  granted  to  the  de- 
fendant and  the  acquisition  by  it  of  the  said  ferry  and 
the  rights,  privileges,  and  franchises  thereof,  a  contract 
arose  between  the  State  of  Virginia  and  the  defendant, 
that  it  should  have  and  enjoy  during  its  chartered  exis- 
tence, the  exclusive  privilege  of  transporting  persons,  ani- 
mals and  vehicles  across  the  Ohio  River  at  all  points 
within  half  a  mile  of  the  location  of  the  ferry  ;  that  upon 
the  formation  of  the  State  of  West  Virginia  it  became  a 
party  to  the  contract  and  is  bound  by  it,  but  that  the 
legislature  of  the  State,  not  regarding  its  obligations,  in 
March,  1882,  passed  an  act  providing  that  corporations 
might  be  formed  for  the  purpose  of  erecting  and  main- 
taining toll  bridges  over  the  Ohio  River  for  the  trans- 
portation of  persons,  vehicles,  and  other  things,  and  that 
no  ferry  privileges  or  franchises  should  preclude  the 
erection  of  such  bridges,  or  entitle  the  owner  to  dam- 
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ages  by  reason  thereof.  The  defendant  avers  that  this  act 
of  the  legislature  of  West  Virginia  is  unconstitutional  and 
void,  as  impairing  the  obligation  of  the  contract  between 
West  Virginia  and  Virginia  and  the  defendant.  The 
seventh  special  plea  adds  nothing  material  to  the  aver- 
ments of  the  other  two. 

The  contention  of  the  defendant  is,  that  by  the  acqui- 
sition of  the  ferry  and  its  privileges,  and  the  authority  to 
construct  its  bridge,  it  has  the  exclusive  right  to  trans- 
port passengers,  animals  and  vehicles  over  the  Ohio 
River  at  all  points  within  a  half  a  mile  of  the  bridge.  The 
ferry  which  it  purchased — the  one  connecting  the  main 
land  with  Wheeling  Island — was  licensed  at  an  early 
day,  and  no  exclusive  privileges,  such  as  are  claimed  now, 
were  then  attached  to  the  franchise.  The  subsequent 
general  law  of  Virginia,  passed  in  1840,  prohibiting  the 
courts  of  the  different  counties  from  licensing  a  ferry 
within  half  a  mile  in  a  direct  line  from  an  established 
ferry,  had  in  it  nothing  of  the  nature  of  a  contract.  It 
was  a  gratuitous  proceeding  on  the  part  of  the  legisla- 
ture, by  which  a  certain  benefit  was  conferred  upon  ex- 
isting ferries,  but  not  accompanied  by  any  conditions 
that  made  the  act  take  the  character  of  a  contract.  It 
was  a  matter  of  ordinary  legislation,  subject  to  be  re- 
pealed at  any  time  when,  in  the  judgment  of  the  legisla- 
ture, the  public  interest  should  require  the  repeal.  The 
mere  purchase  by  the  defendant  of  existing  rights  and 
privileges  added  nothing  to  them.  It  would  be  absurd 
to  suppose  that  the  transfer  from  vendor  to  vendee  gave 
them  any  additional  force  or  validity.  Here  the  prohibi- 
tion of  the  act  of  1840  was  only  upon  the  county  courts, 
and  that  in  no  way  affected  the  legislative  power  of  the 
State.  (Fanning  v.  Gregoire,  16  How.  524.)  Nor  did  the 
charter  of  the  defendant  contain  any  inhibition  upon  the 
State  to  authorize  the  establishment  of  another  bridge 
within  the  distance  claimed  whenever  the  public  interest 


should  require  it.  An  alleged  surrender  or  suspension 
of  a  power  of  government  respecting  any  matter  of  pub- 
lic concern  must  be  shown  by  clear  and  unequivocal  lan- 
guage ;  it  cannot  be  inferred  from  any  inhibitions  upon 
particular  officers,  or  special  tribunals,  or  from  any  doubt- 
ful or  uncertain  expressions.  As  was  said  substantially  in 
the  case  of  Charles  River  Bridge  v.  Warren  Bridge  (11  Pet. 
420,  548),  whenever  it  is  alleged  that  a  State  has  sur- 
rendered or  suspended  its  power  of  improvement  and 
public  accommodation  on  an  important  line  of  travel, 
along  which  a  great  number  of  persons  must  daily  pass, 
the  community  has  a  right  to  insist  that  its  surrender  or 
suspension  shall  not  be  admitted,  in  a  case  in  which  the 
deliberate  purpose  of  the  State  to  make  such  surrender  or 
suspension  does  not  appear,  referring  to  several  adjudica- 
tions of  this  court  in  support  of  the  doctrine.  And  what- 
ever of  exclusiveness  there  was  in  the  privilege  extended 
by  the  act  of  1840  within  half  a  mile  on  each  side  of  an 
established  ferry,  was  repealed  in  1882.  From  that  time 
the  defendant  could  claim  no  exclusive  privilege  to  trans- 
port passengers,  animals  and  vehicles  over  the  Ohio 
River  within  the  distance  mentioned  under  the  repealed 
statute,  even  if  it  could  have  done  so  before. 

Judgment  affirmed. 
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No  State  has  power  to  tax  the  property  of  the  United  States  within 
its  limits. 

Where  Congress  has  prescribed  conditions  upon  which  portions  of 
the  public  domain  may  be  alienated,  and  has  provided  that  upon 
the  performance  of  the  conditions  a  patent  shall  issue  to  the  donee 
or  purchaser,  and  all  such  conditions  have  been  complied  with,  and 
the  tract  to  be  alienated  is  distinctly  denned,  and  nothing  remains 
but  to  issue  the  patent,  then  the  donee  or  purchaser  is  to  be  treated 
as  the  beneficial  owner  of  the  land,  holding  it  as  his  own  property, 
subject  to  State  and  local  taxation  ;  but  when  an  official  Executive 
act,  prescribed  by  law,  remains  to  be  done  before  the  tract  can  be 
distinctly  denned,  and  before  a  patent  can  issue,  the  legal  and 
equitable  titles  remain  in  the  United  States,  and  the  land  is  not 
subject  to  local  taxation. 

The  act  of  the  Secretary  of  the  Interior  in  approving  the  selection  of 
indemnity  lands  by  a  railroad  land-grant  company,  to  supply  defi- 
ciencies in  selections  within  the  place  limits,  is  judicial,  and  until 
it  is  done  the  company  has  no  equitable  right  in  the  selected 
tracts. 


OPINION 

OF   THE 

UNITED    STATES    SUPREME    COURT 

IN 

The  Wisconsin  Central  Railroad  Company  v.  Price  County, 

DELIVERED    BY 

MR.  JUSTICE  KIELD, 

At   October   Term,  1889* 

STATEMENT. 

Iii  April,  1884,  the  plaintiff  in  this  suit,  the  Wisconsin 
Central  Railroad  Company,  a  corporation  created  under 
the  laws  of  Wisconsin,  was  the  owner  of  certain  lands 

*  Reported  in  133  U.  S.  496. 


situated  in  the  town  of  Worcester,  in  the  county  of  Price, 
in  that  State,  and  had  a  patent  for  them  from  the  State 
bearing  date  on  the  25th  of  February,  1884,  upon  which 
taxes  had,  in  the  year  1883,  been  assessed  by  that  county, 
although,  as  claimed  by  the  plaintiff,  the  title  to  a  part 
of  these  lands  was  at  that  time  in  the  United  States,  and 
to  the  remainder  of  them  in  the  State  of  Wisconsin. 
Upon  a  claim  that  the  lands  were  thus  exempt  from 
taxation,  the  plaintiff,  in  April,  1884,  brought  the  present 
suit  in  a  Circuit  Court  of  the  State,  to  obtain  its  judgment 
that  the  State  taxes  were  illegal,  and  to  enjoin  proceed- 
ings for  their  enforcement. 

The  facts,  out  of  which  this  claim  that  the  lands  were 
exempt  from  taxation  arose,  are  briefly  these :  On  the 
5th  of  May,  1864,  Congress  passed  an  act  making  a  grant 
of  lands  to  the  State  of  Wisconsin  to  aid  in  the  con- 
struction of  three  distinct  lines  of  railway  between  cer- 
tain designated  points.  (13  Stat.  66.)  One  of  these 
lines  is  now  held  by  the  plaintiff.  The  grant  in  aid  of 
it  is  in  the  third  section  of  the  act,  the  language  of  which 
is  as  follows : 

"  That  there  be,  and  is  hereby,  granted  to  the  State  of 
Wisconsin,  for  the  purpose  of  aiding  in  the  construction 
of  a  railroad  from  Portage  City,  Berlin,  Doty's  Island,  or 
Fon  du  Lac,  as  said  State  may  determine,  in  a  north- 
western direction,  to  Bayfield,  and  thence  to  Superior,  on 
Lake  Superior,  every  alternate  section  of  public  land, 
designated  by  odd  numbers,  for  ten  sections  in  width  011 
each  side  of  said  road,  upon  the  same  terms  and  condi- 
tions as  are  contained  in  the  act  granting  lands  to  said 
State  to  aid  in  the  construction  of  railroads  in  said  State, 
approved  June  three,  eighteen  hundred  and  fifty-six. 
But  in  case  it  shall  appear  that  the  United  States  have, 
when  the  line  or  route  of  said  road  is  definitely  fixed, 
sold,  reserved,  or  otherwise  disposed  of  any  sections  or 
parts  thereof,  granted  as  aforesaid,  or  that  the  right  of 
pre-emption  or  homestead  has  attached  to  the  same,  that 


it  shall  be  lawful  for  any  agent  or  agents  of  said  State, 
appointed  by  the  governor  thereof,  to  select,  subject  to 
the  approval  of  the  Secretary  of  the  Interior,  from  the 
lands  of  the  United  States  nearest  to  the  tier  of  sections 
above  specified,  as  much  public  land  in  alternate  sections, 
or  parts  of  sections,  as  shall  be  equal  to  such  lands  as  the 
United  States  have  sold  or  otherwise  appropriated,  or 
to  which  the  right  of  pre-emption  or  homestead  has 
attached  as  aforesaid,  which  lands  (thus  selected  in  lieu 
of  those  sold  and  to  which  the  right  of  pre-emption  or 
homestead ,  has  attached  as  aforesaid,  together  with  sec- 
tions and  parts  of  sections  designated  by  odd  numbers 
as  aforesaid,  and  appropriated  as  aforesaid)  shall  be  held 
by  said  State,  or  by  the  company  to  which  she  may 
transfer  the  same,  for  the  use  and  purpose  aforesaid: 
Provided,  That  the  lands  to  be  so  located  shall  in  no  case 
be  further  than  twenty  miles  from  the  line  of  said  road." 

The  seventh  section  enacted :  "  That  whenever  the 
companies  to  which  this  grant  is  made,  or  to  which  the 
same  may  be  transferred,  shall  have  completed  tw7enty 
consecutive  miles  of  any  portion  of  said  railroads,  sup- 
plied with  all  necessary  drains,  culverts,  viaducts,  cross- 
ings, sidings,  bridges,  turnouts,  watering  places,  depots, 
equipments,  furniture,  and  all  other  appurtenances  of  a 
first-class  railroad,  patents  shall  issue  conveying  the 
right  and  title  to  said  lands  to  the  said  company  entitled 
thereto,  on  each  side  of  the  road,  so  far  as  the  same  is 
completed,  and  coterminous  with  said  completed  section, 
not  exceeding  the  amount  aforesaid,  and  patents  shall  in 
like  manner  issue  as  each  twenty  miles  of  said  road  is 
completed:  Provided,  however,  That  no  patents  shall  issue 
for  any  of  said  lands  unless  there  shall  be  presented  to 
the  Secretary  of  the  Interior  a  statement,  verified  on 
oath  or  affirmation  by  the  president  of  said  company, 
and  certified  by  the  governor  of  the  State  of  Wisconsin, 
that  such  twenty  miles  have  been  completed  in  the  man- 
ner required  by  this  act,  and  setting  forth  with  certainty 
the  points  where  such  twenty  miles  begin  and  where  the 


same  end  ;  which  oath  shall  be  taken  before  a  judge  of  a 
court  of  record  of  the  United  States." 

The  ninth  section  declared:  "  That  if  said  road  men- 
tioned in  the  third  section  aforesaid  is  not  completed 
within  ten  years  from  the  time  of  the  passage  of  this  act, 
as  provided  herein,  no  further  patents  shall  be  issued  to 
said  company  for  said  lands,  and  no  further  sale  shall  be 
made,  and  the  lands  unsold  shall  revert  to  the  United 
States." 

By  the  act  of  Congress  of  April  9, 1874,  the  time  for 
the  completion  of  the  road  and  for  the  reversion  of  the 
lands  was  extended  to  December  31,  1876.  (18  Stat.  28, 
ch.  82.) 

All  the  lands  embraced  by  section  three  of  the  act  of 
1864  were  granted  in  1.866  by  the  State  of  Wisconsin  to 
the  Portage  and  Lake  Superior  Railroad  Company  and 
to  the  Winnebago  and  Superior  Railroad  Company,  >re- 
speetivety,  companies  which  had  been  incorporated  under 
the  laws  of  that  State.  (Private  and  Local  Laws  of  Wis- 
consin of  1866,  chap.  314,  sec.  8;  chap.  362,  sec.  9.)  In 
1869  the  consolidation  of  these  two  companies,  under  the 
name  of  the  Portage,  Winnebago  and  Superior  Railroad 
Company,  was  authorized  by  the  State,  and,  in  1871,  the 
name  of  the  consolidated  company  was  changed  to  the 
Wisconsin  Central  Railroad  Company,  the  plaintiff  in 
this  suit. 

The  Portage,  Winnebago  and  Superior  Railroad  Com- 
pany duly  filed  the  location  of  its  road  from  Stevens' 
Point  to  Bay  field  on  October  7,  1869  ;  and  in  December 
following  the  Commissioner  of  the  General  Land  Office 
withdrew  from  sale,  pre-emption  and  homestead  entry 
the  odd-numbered  sections  of  land  within  the  twenty- 
miles  limit  along  the  line  of  the  location.  The  road  was 
built  in  sections  of  twent}7  miles  each.  Section  six  and 
portions  of  sections  five  and  seven  fell  within  Price 
County.  Section  five  was  completed  in  February,  1874, 


section  six  in  December,  1870,  and  section  seven  in  June, 
1877. 

The  whole  number  of  acres  in  the  odd-numbered  sec- 
tions along  the  line  of  the  railroad  within  the  ten-mile 
limits  was  1,377,383.93.  Of  this  number  789,622  acres 
had  been  disposed  of  by  the  United  State's  before  the  act 
of  May  5,  1864,  was  passed,  and  161,659.53  were  disposed 
of  after  its  passage  and  before  the  line  of  the  road  was  lo- 
cated in  October,  1869. 

The  plaintiff',  the  Wisconsin  Central  Railroad  Com- 
pany, received  from  the  United  States,  prior  to  Novem- 
ber 16,  1877,  patents  for  the  240,363.54  acres  within  the 
place  limits,  that  is,  within  ten  miles  on  either  side  of  the 
line  of  the  road  as  located,  and  patents  for  203,459.62 
acres  within  the  indemnity  limits,  that  is,  between  ten 
and  twenty  miles  of  the  line  of  the  road.  On  January  9, 
1878.  the  company  received  from  the  United  States  a 
patent  for  162,622.89  acres,  and  on  August  10,  1878,  a 
patent  for  29.398.51  acres,  both  of  these  patents  covering 
land  within  the  place  limits.  No  other  patents  were  is- 
sued by  the  United  States  to  the  company  previous  to 
the  commencement  of  this  suit,  and  the  patents  issued 
did  not  include  the  land  upon  which  the  taxes  were 
assessed,  to  restrain  the  collection  of  which  the  suit  is 
brought.  Of  the  lands  in  question,  eleven  parcels  of 
forty  acres  each  lay  within  the  place  limits.  The 
remainder  of  the  lands  lay  within  the  indemnity  limits. 
A  list  of  selections  of  lands  within  the  place  limits 
claimed  by  the  company  on  account  of  the  sixth  section 
of  the  road  from  Stevens'  Point  to  Bay  field,  was  filed  in 
the  local  land  office  on  December  5,  1876  ;  they  included, 
among  other  lands,  the  eleven  forties  mentioned.  A  list 
of  selections  of  land  within  the  indemnity  limits  claimed 
by  the  company  on  account  of  the  same  section  of  rail- 
way, was  filed  in  that  office  on  the  9th  and  15th  of  De- 
cember, 1876  ;  they  included  the  remainder  of  the  lands 
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referred  to  in  the  complaint.  Repeated  demands  were 
made  by  the  railroad  company,  from  the  time  these  lists 
were  filed  until  after  the  trial  of  this  cause,  for  patents 
covering  the  lands  referred  to,  but  no  patents  were 
granted  for  any  of  them.  A  full  statement  of  the  efforts 
to  secure  patents  is  given  in  the  testimony  of  the  vice- 
president  and  general  legal  manager  of  the  company. 

It  appears  from  this  statement,  the  accuracy  of  which 
is  not  questioned  in  any  particular,  that  up  to  the  time 
of  the  decision  of  this  court  in  Leavenworth,  Lawrence  & 
Galveston  R.  R.  Co.  v.  United  States  (92  U.  S.  733),  which 
was  rendered  in  April,  1876,  it  had  been  the  practice  of 
the  land  department  to  allow  grantees  by  the  United 
States  of  land  to  aid  in  the  construction  of  railroads, 
whose  grants  were  similar  in  their  terms  to  the  one  under 
consideration  here,  to  take  land  from  the  indemnity  limits 
in  lieu  of  lands  sold  or  otherwise  disposed  of  by  the 
United  States  prior  to  the  passage  of  the  act,  and  of  lands  to 
which  a  pre-emption  or  homestead  right  had  previously  at- 
tached ;  but  that  this  practice  was  subsequently  changed 
in  consequence  of  the  language  of  the  court  in  that  case 
and  its  supposed  decision  that  indemnity  could  be  al- 
lowed only  for  such  lands  as  were  sold  or  reserved,  or 
otherwise  disposed  of,  or  to  which  the  right  of  pre-emp- 
tion or  homestead  had  attached,  between  the  passage  of 
the  act  and  the  time  the  line  or  route  of  the  road  was 
definitely  fixed. 

The  Commissioner  of  the  General  Land  Office,  in  a 
letter  addressed  to  the  Secretary  of  the  Interior,  under 
date  of  November  16,  1877,  contained  in  the  record, 
stated  that  this  practice  had  existed  since  the  inaugura- 
tion of  the  railroad  land-grant  system,  but  that  it  would 
appear  from  the  decision  in  question  that  the  practice 
was  erroneous ;  that  indemnity  could  only  be  allowed 
for  lands  sold  or  disposed  of  after  the  passage  of  the 
granting  act,  and  applying  that  rule  to  the  grant  under 


consideration  the  company  bad  received  patents  for 
41,820.09  acres  in  excess  of  the  indemnity  authorized. 
The  Secretary  of  the  Interior,  in  answer  to  this  letter, 
under  date  of  December  26,  1877,  referred  to  the  decis- 
ion of  the  Supreme  Court,  and  held  in  pursuance  of  it 
that  lands  sold  or  disposed  of  by  the  United  States  prior 
to  the  passage  of  the  act  granting  lands  to  the  State  of 
Wisconsin  were  excepted  from  the  operation  of  the  grant, 
and  that  indemnity  could  not  be  obtained  for  the  lands 
thus  lost  —  citing  from  the  opinion  of  the  court  to  show 
that  such  was  its  decision.  The  Secretary  concluded  by 
stating  that  in  accordance  with  that  rule  the  company 
had  already  received  41,820.09  acres  in  excess  of  what  it 
was  entitled  to,  and  instructed  the  Commissioner  to  call 
upon  the  company  to  relinquish  its  claim  to  that  quan- 
tity of  land,  in  order  that  it  might  be  restored  to  the 
public  domain.  Repeated  efforts  were  afterwards  made 
by  the  agents  of  the  company  to  induce  the  Secretary  of 
the  Interior  to  change  his  views  upon  that  point,  but 
without  success.  Accordingly  no  selections  of  indemnity 
lands  for  lands  lost  from  the  grant  within  the  place 
limits  along  the  line  of  the  constructed  road  known  as 
section  six  were  ever  approved  by  him,  and  no  patents 
of  the  United  States  were  issued  for  such  lands,  or  for 
any  lands  within  the  place  limits  along  that  section,  until 
after  this  suit  was  commenced. 

Having  failed  to  secure  any  patent  from  the  United 
States  the  plaintiff'  made  application  in  February,  1884, 
to  the  State  of  Wisconsin  for  a  patent,  and,  on  the  25th 
of  that  month,  a  patent  by  the  State  was  issued  to  it  em- 
bracing the  lands  mentioned  in  the  complaint.  Whe;i 
application  was  thus  made  to  the  officials  of  the  State,  a 
careful  examination  was  had  by  them  of  the  selections 
in  order  to  determine  whether  any  of  the  parcels  were 
swamp  lands. 

There  was  no  controversy  concerning   the  facts  of  the 


case,  and  the  trial  court  found  substantially  as  follows : 

1.  That  the  lands  described   in  the  complaint  were  all 
wild,  unoccupied,  and  unimproved  and  situated   in  the 
town  of  Worcester  in  the  county  of  Price,  and  were  a 
portion   of  the  lands  granted  to  the  State  by  the  third 
section  of  the  act  of  Congress  of  May  5,  1864,  for  the 
purpose  of  constructing  what  is  now  the  plaintiff's  rail- 
road. 

2.  That  11-forties  of  the  land  described  were  situated 
within  the  ten-mile  limits  of  said  grant,  and  all  the  rest 
within  the   indemnity  limits,  and  all  in   odd-numbered 
sections. 

3.  That  all  of  said  lands  were  assessed  in  that  town 
in  1883  and  put  on  the  tax-roll,  and  the  amount  of  tax 
carried  out  against  each   respective  piece,  but  were  not 
assessed  to  the  plaintiff  by  name,  or  to  any  one  else,  or  to 
"  unknown   owners,"  and  that  none  of  the  real  estate 
included  in  the  assessment-roll  for  that  year  was  assessed 
to  the  owners   thereof;  that  a  warrant  was  attached  to 
said  tax-roll  and   the  roll,  with  said  warrant  attached, 
placed  in  the  hands  of  the  town  treasurer  for  collection; 
that  the  taxes  were  unpaid  thereon,  and  the  town  treas- 
urer returned  the  same  to  the  county  treasurer  as  delin- 
quent. 

4.  That  on  the   25th  of  February,  1884,  the  plaintiff 
received  a  patent  from  the  State  for  all  said   lands,  and 
thereby  acquired  the  absolute  title  in  fee  to  the  same ; 
that  until  then   the  plaintiff  could  get  no  title  to  the 
lands  and  had  no  right  to  sell  or  convey  the  same ;  that 
until  they  were  segregated  and  identified  and  the  grant 
applied  thereto,  the  grant  was  "a  float." 

5.  That  the  plaintiff's  right  to  the  lands  was  in  dis- 
pute between  the  State  and  the  United  States;  that  said 
lands  and  others  were  withheld  from  the  State  and  the 
plaintiff  by  the  Secretary  of  the  Interior,  and   thereby 
the  issue  of  patents  therefor  by  the   United  States  was 
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delayed  ;  that  the  plaintiff  did  not  in  any  manner  cause 
the  delay,  but,  on  the  contrary,  was  diligent  and  persist- 
ent in  its  efforts  to  procure  the  patents ;  that  the  delay 
in  their  issue  was  caused  entirely  by  the  Government  of 
the  United  States  and  the  General  Land  Office,  against 
the  protest  of  both  the  plaintiff  and  the  State,  and  in 
spite  of  continued  and  unintermitted  efforts  made  by 
both  to  obtain  their  issue  by  the  Interior  Department. 

6.  That  the  lands  described  had  at  the  time  the  taxes 
were  levied  and  assessed  thereon  in  1883  been  selected 
as  lands  to  which  said  land  grant  applied,  but  said  selec- 
tions had  not  been  approved  by  the  Secretary  of  the 
Interior  and  had  not  been  certified  to  the  State,  or  in 
any  manner  identified  as  lands  for  which  the  plaintiff 
would  eventually  receive  patents,  but,  on  the  contrary, 
the  Secretary  of  the  Interior  refused  to  recognize  the 
right  of  the  State  to  the  lands  or  to  approve  the  selec- 
tions made. 

As  conclusions  of  law  the  court  found,  in  effect: 

1.  That  it  was  not  the  intent  and  meaning  of  the  act 
of  Congress  that  said  lands  should  be  subject  to  taxation 
until  they  had  been  earned  by  the  plaintiff  and  patented 
by  the  United  States;  that  while  they  had  been  in  truth 
earned  by  the  plaintiff  before  they  were  assessed  for  tax- 
ation, yet  the  plaintiff's  right  to  the  same  and  to  patents 
therefor  had  been  denied  by  the  Secretary  of  the  Interior; 
that  the  plaintiff  could  not  exercise  control   over  them 
until  it  should  be  determined  whether  it  was  entitled  to 
receive  patents  for  them  as  part  of  the  lands  granted. 

2.  That  the  lands  were  "  a  float  "  as  long  as  the  plain- 
tiff's right  thereto  was  not  admitted  and  recognized  by 
the  Secretary  of  the  Interior,  but  denied  and   disputed 
by  him   and   patents  therefor  withheld   by  him  against 
the  will  and  request  of  the   plaintiff,  and  hence  during 
such  time  the  lands  were  not  subject  to  taxation  by  the 
State. 
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3.  That  said  lands  were  not  subject  to  taxation  in  1883, 
and  that  the  taxes  levied  and  assessed   thereon  for  that 
year  were  illegal  and  void  for  the  reason  that  said  lands 
were  then  exempt  from  taxation. 

4.  That  said  tax  was  a  cloud  upon  the  plaintiff's  title 
to  said  lands,  and  it  was,  therefore,  entitled  to  the  relief 
prayed  for  in  the  complaint. 

Upon  these  findings  judgment  in  favor  of  the  plain- 
tiff perpetually  restraining  the  defendants  from  collect- 
ing said  taxes  was  entered.  The  defendants  appealed  to 
the  Supreme  Court  of  the  State,  by  which  the  judgment 
below  was  reversed,  and  the  cause  remanded  to  the  Cir- 
cuit Court  with  directions  to  dismiss  the  complaint.  To 
review  this  latter  judgment  the  case  was  taken  to  the 
Supreme  Court  of  the  United  States  on  writ  of  error. 

Messrs.  Louis  D.  Brandeis  and  Jeremiah  Smith,  for 
plaintiff  in  error. 

Messrs.  Willis  Hand,  M.  Barry  and  John  C.  Spooner, 
for  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

It  is  familiar  that  a  State  has  no  power  to  tax  the 
property  of  the  United  States  within  its  limits.  This 
exemption  of  their  property  from  State  taxation — and 
by  State  taxation  we  mean  any  taxation  by  authority  of 
the  State,  whether  it  be  strictly  for  State  purposes  or  for 
mere  local  and  special  objects — is  founded  upon  that 
principle  which  inheres  in  every  independent  govern- 
ment, that  it  must  be  free  from  any  such  interference  of 
another  government  as  may  tend  to  destroy  its  powers  or 
impair  their  efficiency.  If  the  property  of  the  United 
States  could  be  subjected  to  taxation  by  the  State,  the 
object  and  extent  of  the  taxation  would  be  subject  to  the 
State's  discretion.  It  might  extend  to  buildings  and 
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other  property  essential  to  the  discharge  of  the  ordinary 
business  of  the  national  government,  and  in  the  enforce- 
ment of  the  tax  those  buildings  might  be  taken  from  the 
possession  and  use  of  the  United  States.  The  Constitu- 
tion vests  in  Congress  the  power  "  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United  States."  And 
this  implies  an  exclusion  of  all  other  authority  over  the 
property  which  could  interfere  with  this  right  or  obstruct 
its  exercise.  (Van  BrocMin  v.  State  of  Tennessee,  117  U.  S. 
151,  168.) 

This  doctrine  of  exemption  from  taxation  of  the  prop- 
erty of  the  United  States,  so  far  as  lands  are  concerned,  is 
in  express  terms  affirmed  in  the  constitution  of  Wiscon- 
sin, which  ordains  that  the  State  "  shall  never  interfere 
with  the  primary  disposition  of  the  soil  within  the  same 
by  the  United  States,  nor  with  any  regulations  Congress 
may  find  necessary  for  securing  the  title  in  such  soil  to 
bona  fide  purchasers  thereof,  and  no  tax  shall  be  imposed 
on  land  and  property  of  the  United  States."  (Constitu- 
tion of  1848,  Art.  II,  sec.  2.)  • 

It  follows  that  all  the  public  domain  of  the  United 
States  within  the  State  of  Wisconsin  was  in  1883  exempt 
from  State  taxation.  Usually  the  possession  of  the  legal 
title  by  the  government  determines  both  the  fact  and  the 
right  of  ownership.  There  is,  however,  an  exception  to 
this  doctrine  with  respect  to  the  public  domain,  which 
is  as  well  settled  as  the  doctrine  itself,  and  that  is,  that 
where  Congress  has  prescribed  the  conditions  upon  which 
portions  of  that  domain  may  be  alienated,  and  provided 
that  upon  the  performance  of  the  conditions  a  patent  of 
the  United  States  shall  issue  to  the  donee  or  purchaser, 
and  all  such  conditions  are  complied  with,  the  land  alien- 
ated being  distinctly  defined,  it  only  remaining  for  the 
government  to  issue  its  patent,  and  until  such  issue  hold- 
ing the  legal  title  in  trust  for  him,  who  in  the  meantime 
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is  not  excluded  from  the  use  of  the  property — in  other 
words,  when  the  government  has  ceased  to  hold  any 
such  right  or  interest  in  the  property  as  to  justify  it  in 
withholding  a  patent  from  the  donee  or  purchaser,  and 
it  does  not  exclude  him  from  the  use  of  the  property — 
then  the  donee  or  purchaser  will  be  treated  as  the  bene- 
ficial owner  of  the  land,  and  the  same  be  held  subject  to 
taxation  as  his  property.  This  exception  to  the  general 
doctrine  is  founded  upon  the  principle  that  he  who  lias 
the  right  to  property,  and  is  not  excluded  from  its  en- 
joyment, shall  not  be  permitted  to  use  the  legal  title  of 
the  Government  to  avoid  his  just  share  of  State  taxation. 
Thus,  in  Carroll  v.  Safford  (3  How.  441,  461),  the  com- 
plainant had  entered  certain  lands  belonging  to  the 
United  States,  in  the  local  land  office,  paid  for  them  the 
required  price,  and  received  from  the  office  a  land  certifi- 
cate. Patents  were  issued  for  them,  but,  before  their 
issue,  the  lands  were  assessed  for  taxation  and  sold  for 
the  taxes.  The  question  whether  they  were  subject  to 
taxation  by  the  State  after  their  entry  and  before  the 
patents  were  issued  was  answered  in  the  affirmative. 
Said  the  court :  "  When  the  land  was  purchased  and 
paid  for,  it  was  no  longer  the  property  of  the  United 
States,  but  of  the  purchaser.  He  held  for  it  a  final  cer- 
tificate, which  could  no  more  be  cancelled  by  the  United 
States  than  a  patent " ;  and  again,  "  It  is  said  the  fee 
is  not  in  the  purchaser,  but  in  the  United  States,  until 
the  patent  shall  be  issued.  This  is  so,  technically,  at  law, 
but  not  in  equity.  The  land  in  the  hands  of  the  pur- 
chaser is  real  estate,  descends  to  his  heirs,  and  does  not 
go  to  his  executors  or  administrators."  And  again :  "  Lands 
which  have  been  sold  by  the  United  States  can  in  no  sense 
be  called  the  property  of  the  United  States.  They  are  no 
more  the  property  of  the  United  States  than  lands  patented. 
So  far  as  the  rights  of  the  purchaser  are  considered,  they 
are  protected  under  the  patent-certificate  as  fully  as  un- 


13 

der  the  patent.  Suppose  the  officers  of  the  government 
had  sold  a  tract  of  land,  received  the  purchase  money, 
and  issued  a  patent-certificate :  can  it  he  contended  that 
they  could  sell  it  again,  and  convey  a  good  title?  They 
could  no  more  do  this  than  they  could  sell  land  a  second 
time  which  had  heen  previously  patented.  When  sold, 
the  government,  until  the  patent  shall  issue,  holds  the 
mere  legal  title  for  the  land  in  trust  for  the  purchaser; 
and  any  second  purchaser  would  take  the  land  charged 
with  the  trust." 

In  Witlierspoon  v.  Duncan  (4  Wallace,  210,  218),  a  simi- 
lar question  arose  and  was  in  like  manner  answered. 
Said  the  court :  "  In  no  just  sense  can  lands  be  said  to  be 
public  lands  after  they  have  been  entered  at  the  land 
office  and  a  certificate  of  entry  obtained.  If  public  lands 
before  the  entry,  after  it  they  are  private  property.  If 
subject  to  sale,  the  government  has  no  power  to  revoke 
the  entry  and  withhold  the  patent.  A  second  sale,  if  the 
first  was  authorized  by  law,  confers  no  right  on  the  buyer 
and  is  a  void  act";  and  again:  "The  contract  of  pur- 
chase is  complete  when  the  certificate  of  entry  is  executed 
and  delivered,  and  thereafter  the  land  ceases  to  be  a  part 
of  the  public  domain.  The  government  agrees  to  make 
proper  conveyance  as  soon  as  it  can,  and  in  the  mean- 
time holds  the  naked  legal  fee  in  trust  for  the  purchaser, 
who  has  the  equitable  title."  (See,  also,  Railway  Co.  v. 
PrescoU,  16  Wall.  G03,  608;  Railway  Co.  v.  McShane,  22 
Wall.  444,  461). 

In  the  light  of  these  decisions,  it  will  be  necessary,  in 
order  to  determine  the  liability  of  the  property  held  by 
the  plaintiff  to  taxation  in  1883,  to  consider  the  nature 
and  extent  of  its  interest  in  the  property  at  that  time  ac- 
quired under  the  grant  of  Congress  of  May,  1864,  and  by 
its  subsequent  construction  of  the  road. 

Numerous  grants  of  land  were  made  by  Congress  be- 
tween 1860  and  1880  to  aid  in  the  construction  of  rail- 
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roads ;  some  directly  to  incorporated  companies,  others  to 
different  States,  the  lands  to  be  by  them  transferred  to 
companies  by  whom  the  construction  of  the  roads  might 
be  undertaken.  The  different  acts  making  these  grants 
were  similar  in  their  general  provisions,  and  so  many  of 
them  have  been,  at  different  times,  before  this  court  for 
consideration  that  little  can  be  said  of  their  purport  and 
meaning,  the  title  they  transfer,  and  the  conditions  upon 
which  the  lands  could  be  used  and  disposed  of,  which 
has  not  already  and  repeatedly  been  said  in  its  decisions. 
Each  grant  gave  a  specified  quantity  of  lands,  designated 
by  sections  along  the  route  of  the  proposed  road,  with 
the  exception  of  such  as  might,  when  the  line  of  the  road 
should  be  definitely  fixed,  have  been  disposed  of  or  re- 
served by  the  government,  or  to  which  a  pre-emption  or 
homestead  right  might  then  have  attached.  For  these 
excepted  sections,  which  otherwise  would  have  been 
taken  from  those  designated  along  the  line  of  the  road, 
other  lands  beyond  those  sections  within  a  specified  dis- 
tance were  allowed  to  be  selected.  The  title  conferred 
was  a  present  one,  so  as  to  insure  the  donation  for  the 
construction  of  the  road  proposed  against  any  revocation 
by  Congress,  except  for  non-performance  of  the  work 
within  the  period  designated,  accompanied,  however,  with 
such  restrictions  upon  the  use  and  disposal  of  the  lands 
as  to  prevent  their  diversion  from  the  purposes  of  the 
grant.  It  was  the  practice  of  the  land  department,  as 
shown  by  evidence  in  this  record,  up  to  the  decision  of 
Leavenworth,  Lawrence  &  Galveston  Railroad  Co.  v.  United 
States  in  April,  1876  (92  U.  S.  733),  to  allow  deficiencies 
in  the  quantity  of  land  intended  to  be  granted,  arising 
from  sales  or  other  disposition  made  before  the  date  of 
the  grant,  as  well  as  those  made  subsequently,  and  those 
arising  from  the  attachment  of  pre-emption  or  homestead 
rights  to  be  supplied  from  lands  lying  beyond  the 
original  sections,  within  what  were  termed  the  indemnity 
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limits.  This  practice  was  held  in  Winona  &  St.  Peter  Rail- 
road Co.  v.Barney  to  have  been  correct.  (113  U.  S.  618, 
625.)  As  the  court  there  said  :  "  The  policy  of  the  gov- 
ernment was  to  keep  the  public  lands  open  at  all  times 
to  sale  and  pre-emption,  and  thus  encourage  the  settle- 
ment of  the  country,  and,  at  the  same  time,  to  advance 
such  settlement  by  liberal  donations  to  aid  in  the  con- 
struction of  railways.  The  acts  of  Congress,  in  effect, 
said  :  '  We  give  to  the  State  certain  lands  to  aid  in  the 
construction  of  railways  lying  along  their  respective 
routes,  provided  they  are  not  already  disposed  of,  or  the 
rights  of  settlers  under  the  laws  of  the  United  States 
h,ave  not  already  attached  to  them,  or  they  may  not  be 
disposed  of  or  such  rights  may  not  have  attached  when 
the  routes  are  finally  determined.  If  at  that  time  it  be 
found  that  of  the  lands  designated  any  have  been  dis- 
posed of,  or  rights  of  settlers  have  attached  to  them, 
other  equivalent  lands  may  be  selected  in  their  place, 
within  certain  prescribed  limits.'  The  encouragement  to 
settlement  by  aid  for  the  construction  of  railways  was 
not  intended  to  interfere  with  the  policy  of  encouraging 
such  settlement  by  sales  of  the  land,  or  the  grant  of  pre- 
emption rights."  The  court  accordingly  held  that  the 
indemnity  clause  covered  losses  from  the  grant  by  reason 
of  sales  and  the  attachment  of  pre-emption  rights  prev- 
ious to  the  date  of  the  act,  as  well  as  by  reason  of  sales 
and  the  attachment  of  pre-emption  rights  between  that 
date  and  the  final  determination  of  the  route  of  the  road. 
After  the  decision  of  the  court  in  the  Leavenworth 
case  the  land  department  changed  its  practice  and 
refused  to  allow  the  deficiencies,  arising  from  sales  or 
other  dispositions  made  or  from  the  attachment  of  pre- 
emption or  homestead  rights  before  the  date  of  the  act, 
to  be  made  up  from  selections  within  the  indemnity  limits. 
But  that  decision  did  not  warrant  the  change.  The 
question  in  that  case  was  not,  for  what  deficiencies  in- 
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demnity  could  be  had,  but  what  lands  could  be  taken 
for  deficiencies  which  existed.  If  what  was  then  said 
indicated  that  deficiencies  which  could  be  supplied  were 
limited  to  such  as  might  arise  after  the  passage  of  the 
act,  it  was  a  mere  dictum  not  essential  to  the  decision, 
and  therefore  not  authoritative  and  binding.  The  re- 
fusal of  the  land  department,  therefore,  to  allow  the 
deficiencies  arising  in  the  sections  within  the  place  limits 
in  this  case  to  be  supplied  by  selections  from  the  indem- 
nity lands,  and  to  issue  patents  of  the  United  States  for 
them,  was  erroneous. 

The  question  now  arises  as  to  how  far  this  refusal 
affected  the  leg&l  or  equitable  title  of  the  company  to  the 
lands  taxed  in  1883,  for  which  it  only  obtained  a  patent 
in  1884.  The  lands  taxed  amounted  'to  eleven  parcels 
of  forty  acres  each  lying  within  the  original  sections 
named  in  the  grant,  that  is,  within  the  ten-miles  limit 
from  the  line  of  the  road,  and  the  remainder  were  within 
the  indemnity  limits.  Neither  were  allowed,  because,  by 
excluding  the  deficiencies  arising  before  the  date  of  the 
grant  from  indemnity,  the  whole  amount  of  the  lands 
granted  had  already  been  patented.  So  far  as  the  eleven 
parcels  of  forty  acres  each  are  concerned,  the  right  of  the 
plaintiff  to  them  and  to  a  patent  for  them  had  as  early 
as  1877  become  complete  under  the  terms  of  the  grant- 
ing act.  The  line  of  the  railroad  had  been  definitely 
fixed  on  the  7th  of  October,  1869;  and  the  three  twenty- 
mile  sections,  numbers  five,  six,  and  seven,  were  all  com- 
pleted in  June,  1877,  and  supplied  with  the  buildings 
and  appurtenances  specified  in  the  act  to  entitle  the 
company  to  a  patent  for  them  from  the  United  States. 
The  title  conferred  by  the  grant  was  necessarily  an  im- 
perfect one,  because,  until  the  lands  were  identified  by 
the  definite  location  of  the  road,  it  could  not  be  known 
what  specific  lands  would  be  embraced  in  the  sections 
named.  The  grant  was,  therefore,  until  such  location, 
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a  float.  But  when  the  route  of  the  road  was  definitely 
fixed,  the  sections  granted  became  susceptible  of  identifi- 
cation, and  the  title  attached  to  them  and  took  effect  as 
of  the  date  of  the  grant,  so  as  to  cut  off  all  intervening 
claims.  (Scltulei)berg  v.  Harriman,  21  Wall.  44,60;  Leav- 
emvorth,  &c.  R.  R.  Co.  v.  United  States,  92  U.  S.  733,  741 ; 
Missouri,  Kansas  and  Texas  Railroad  Co.  v.  Kansas  Pacific 
Railway  Co.  97  U.  S.  491,  496;  Railway  Co.  v.  Baldwin, 
103  U.  S.  426,  429.)  The  road  having  been  built  as 
early  as  June,  1877,  and  supplied,  as  required,  with  the 
appurtenances  specified,  the  company  was  entitled  to 
have  the  restrictions  upon  the  use  of  the  land  released. 
It  had  then,  to  the  eleven  forty-acre  parcels  which  were 
capable  of  identification,  an  indefeasible  right  or  title;  it 
matters  not  which  term  be  used.  The  subsequent  issue 
of  the  patents  by  the  United  States  was  not  essential  to 
the  right  of  the  company  to  those  parcels,  although  in 
many  respects  they  would  have  been  of  great  service  to 
it.  They  would  have  served  to  identify  the  lands  as 
coterminous  with  the  road  completed;  they  would  have 
been  evidence  that  the  grantee  had  complied  with  the 
conditions  of  the  grant,  and  to  that  extent  that  the  grant 
was  relieved  of  possibility  of  forfeiture  for  breach  of 
them ;  they  would  have  obviated  the  necessity  of  any 
other  evidence  of  the  grantee's  right  to  the  lands;  and 
they  would  have  been  evidence  that  the  lands  were  sub- 
ject to  the  disposal  of  the  railroad  company  with  the 
consent  of  the  government.  They  would  have  been  in 
these  respects  deeds  of  further  assurance  of  the  patentee's 
title,  an^l,  therefore,  a  source  of  quiet  and  peace  to  it  in 
its  possessions. 

There  are  many  instances  in  the  reports  where  such 
effect  as  is  here  stated  has  been  given  to  patents  author- 
ized or  directed  to  be  issued  to  parties,  notwithstanding 
they  had  previously  received  a  legislative  grant  of  the 
premises,  or  their  title  had  been  already  confirmed.  In 
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Langdeau  v.  Hams  (21  Wallace,  521,  529),  we  have  one  of 
that  kind.  There,  this  court  said  :  "  In  the  legislation  of 
Congress  a  patent  has  a  double  operation.  It  is  a  con- 
vej^ance  by  the  government,  when  the  government  has 
any  interest  to  convey ;  but  where  it  is  issued  upon  the 
confirmation  of  a  claim  of  a  previously-existing  title,  it  is 
documentary  evidence,  having  the  dignity  of  a  record,  of 
the  existence  of  that  ititle,  or  of  such  equities  respecting 
the  claim  as  justify  its  recognition  and  confirmation. 
The  instrument  is  not  the  less  efficacious  as  evidence  of 
previously-existing  rights  because  it  also  embodies  words 
of  release vor  transfer  from  the  government."  We  are  of 
opinion,  therefore,  that  these  eleven  forty-acre  parcels 
were  in  1883  subject  to  taxation  by  the  State  of  Wiscon- 
sin. The  lands  had  become  the  property  of  the  railroad 
company,  and  there  was  nothing  to  hinder  their  use  and 
enjoyment.  For  that  purpose  it  is  immaterial  whether  it 
be  held  that  the  company  then  had  a  legal  and  inde- 
feasible title  to  the  lands,  or  merely  an  equitable  title  to 
them  to  be  subsequently  perfected  by  patents  from  the 
government. 

But  as  to  the  remainder  of  the  lands  taxed,  which  fell 
within  the  indemnity  limits,  the  case  is  different.  For 
such  lands  no  title  could  pass  to  the  company  not  only 
until  the  selections  were  made  by  the  agents  of  the  State 
appointed  by  the  governor,  but  until  such  selections  were 
approved  by  the  Secretary  of  the  Interior.  The  agent  of 
the  State  made  the  selections,  and  they  had  been  properly 
authenticated  and  forwarded  to  the  Secretary  of  the  In- 
terior. But  that  officer  never  approved  of  them.  Nor 
can  such  approval  be  inferred  from  his  not  formally  re- 
jecting them.  He  refused,  as  already  stated,  to  issue  to 
the  company  any  patents  for  any  more  lands,  insisting 
that  it  had  already  received  over  40,000  acres  too  much, 
and  he  directed  the  Commissioner  of  the  General  Land 
Office  to  require  the  company  to  restore  this  excess  to  the 
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government,  The  ."approval  of  the  Secretary  was  essen- 
tial to  the  efficacy  of  the  selections,  and  to  give  to  the 
company  any  title  to  the  lands  selected.  His  action  in 
that  matter  was  not  ministerial  but  judicial.  He  was  re- 
quired to  determine,  in  the  first  place,  whether  there  were 
any  deficiencies  in  the  land  granted  to  the  company  which 
were  to  be  supplied  from  indemnity  lands;  and,  in  the 
second  place,  whether  the  particular  indemnity  lands  se- 
lected could  be  pioperly  taken  for  those  deficiencies.  In 
order  to  reach  a  proper  conclusion  on  these  two  questions 
he  had  also  to  inquire  and  determine  whether  any  lands 
in  the  place  limits  had  been  previously  disposed  of  by 
the  government,  or  whether  any  pre-emption  or  home- 
stead rights  had  attached  before  the  line  of  the  road  was 
definitely  fixed.  There  could  be  no  indemnity  unless  a 
loss  was  established.  And  in  determining  whether  a 
particular  selection  could  be  taken  as  indemnity  for  the 
losses  sustained,  he  was  obliged  to  inquire  into  the  condi- 
tion of  those  indemnity  lands,  and  determine  whether  or 
not  any  portion  of  them  had  been  appropriated  for  any 
other  purpose,  and  if  so,  what  portion  had  been  thus  ap- 
propriated, and  what  portion  still  remained.  This  action 
of  the  Secretary  was  required,  not  merely  as  supervisory 
of  the  action  of  the  agent  of  the  State,  but  for  the  pro- 
tection of  the  United  States  against  an  improper  appro- 
priation of  their  lands.  Until  the  selections  were  ap- 
proved there  were  no  selections  in  fact,  only  preliminary 
proceedings  taken  for  that  purpose  ;  and  the  indemnity 
lands  remained  unaffected  in  their  title.  Until  then,  the 
lands  which  might  be  taken  as  indemnity  were  incapable 
of  identification  ;  the  proposed  selections  remained  the 
property  of  the  United  States.  The  government  was, 
indeed,  under  a  promise  to  give  the  company  indemnity 
lands  in  lieu  of  what  might  be  lost  by  the  causes  men- 
tioned. But  such  promise  passed  no  title,  and,  until  it 
was  executed,  created  no  legal  interest  which  could  be  en- 
forced in  the  courts.  The  doctrine,  that  until" selection 
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made  no  title  vests  in  any  indemnity  lands,  has  been  recog- 
nized in  several  decisions  of  this  court.  Thus  in  Ryanv. 
Railroad  Co,  (99  U.  S.  382,  386),  in  considering  a  grant  of 
land  by  Congress,  in  aid  of  the  construction  of  a  rail- 
road, similar  in  its  general  features  to  the  one  in  this 
case,  the  court  said  :  "  Under  this  statute,  when  the  road 
was  located  and  the  maps  were  made,  the  right  of  the 
company  to  the  odd  sections  first  named  became  ipso 
facto  fixed  and  absolute.  With  respect  to  the '  lieu  lands,' 
as  they  are  called,  the  right  was  only  a  float,  and  at- 
tached to  no  specific  tracts  until  the  selection  was  act- 
ually made  in  the  manner  prescribed."  And  again, 
speaking  of  a  deficiency  in  the  land  granted,  it  said  :  "  It 
was  within  the  secondary  or  indemnity  territory  where 
that  deficiency  was  to  be  supplied.  The  railroad  com- 
pany had  not  and  could  not  have  any  claim  to  it  until 
specially  selected,  as  it  was,  for  that  purpose."  The  se- 
lection had  been  approved  by  the  Secretary. 

In  St.  Paul  Railroad  v.  Winona  Railroad  (112  U.  S.  720, 
731),  the  court,  speaking  of  a  previous  decision,  said; 
"  The  reason  of  this  is  that,  as  no  vested  right  can  attach 
to  the  lands  in  place — the  odd-numbered  sections  within 
six  miles  of  each  side  of  the  road — until  these  sections 
are  ascertained  and  identified  by  a  legal  location  of  the 
line  of  the  road,  so  in  regard  to  the  lands  to  be  selected 
within  a  still  larger  limit,  their  identification  can  not  be 
known  until  the  selection  is  made.  It  may  be  a  long 
time  after  the  line  of  the  road  is  located  before  it  is  ascer- 
tained how  many  sections,  or  parts  of  sections,  within  the 
primary  limits  have  been  lost  by  sale  or  pre-emption. 
It  may  be  still  longer  before  a  selection  is  made  to  supply 
this  loss." 

In  Sioux  City  Railroad  v.  Chicago  Railway  (117  U.  S. 
406,  408),  where  the  railroad  grant  as  to  indemnity  lands 
was  substantially  similar  to  the  one  in  this  case,  and 
one  of  the  questions  was  as  to  the  title  to  the  indemnity 
lands,  the  court  said:  "'No  title  to  indemnity  lands  was 
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vested  until  a  selection  was  made  by  which  they  were 
pointed  out  and  ascertained,  and  the  selection  made 
approved  by  the  Secretary  of  the  Interior." 

In  Barney  v.  Winona  Railroad  (Ib.  228,  232),  the  court 
said:  "In  the  construction  of  land-grant  acts,  in  aid  of 
railroads,  there  is  a  well-established  distinction  observed 
between  'granted  lands'  and  'indemnity  lands.'  The 
former  are  those  falling  within  the  limits  specially  desig- 
nated, and  the  title  to  which  attaches  when  the  lands  are 
located  by  an  approved  and  accepted  survey  of  the  line 
of  the  road,  filed  in  the  land  department,  as  of  the  date 
of  the  act  of  Congress.  The  latter  are  those  lands  selected 
in  lieu  of  parcels  lost  by  previous  disposition  or  reserva- 
tion for  other  purposes,  and  the  title  to  which  accrues 
only  from  the  time  of  their  selection." 

The  same  view  has  been  held  by  different  Attorney- 
Generals  of  the  United  States,  in  their  official  communi- 
cations to  heads  of  the  departments,  where  selections  of 
the  public  lands  have  been  granted,  subject  to  the  approval 
of  the  Secretary  of  the  Interior  (Cape  Mendocino  Lighthouse 
Site,  14  Op.  Atty.-Gen.  50;  Portage  Land  Grant,  Ib.  645), 
and  such  has  been  the  consistent  practice  of  the  land 
department.  The  uniform  language  is,  that  no  title  to 
indemnity  lands  becomes  vested  in  any  company  or  in  the 
State  until  the  selections  are  made;  and  they  are  not  con- 
sidered as  made  until  they  have  been  approved,  as  pro- 
vided by  statute,  by  the  Secretary  of  the  Interior. 

It  follows  from  these  views  that  the  indemnity  lands 
described  in  the  complaint  were  not  subject  to  taxation 
as  the  property  of  the  railroad  company  in  1883.  The 
judgment  of  the  Supreme  Court  of  Wisconsin  must,  there- 
fore, be  reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree  perpetually  enjoining  the  collection  of 
the  taxes  levied  in  the  year  1883  upon  the  indemnity 
lands,  and  dismissing  the  complaint  as  to  the  eleven 
parcels  of  forty  acres  each. 

And  it  is  so  ordered. 
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Subject  to  the  exceptions  therein  mentioned,  the  act  of  July  23, 1866, 
c.  212,  granted,  for  the  use  and  benefit  of  the  St.  Joseph  and  Den- 
ver City  Railroad  Company,  the  odd-numbered  sections  of  pub- 
lic land  within  a  prescribed  distance  on  each  side  of  the  proposed 
road.  The  company  duly  filed  in  the  office  of  the  Secretary  of  the 
Interior  a  map  showing  the  definite  location  of  the  line  of  the  road. 
Held,  that  the  grant  was  in  prxsenti,  and  attached  to  those  sec- 
tions as  soon  as  the  map  was  so  filed.  No  valid  adverse  right  or 
title  to  any  part  of  them  could  be  acquired  by  a  subsequent  settle- 
ment or  entry. 

On  the  failure  of  the  company  to  complete  the  work,  a  forfeiture  of 
the  grant,  if  it  resulted  therefrom,  can  be  enforced  only  by  the 
United  States  through  judicial  proceedings,  or  the  action  of  Con- 
gress. A  third  party  cannot  set  it  up  to  validate  his  title,  nor  avail 
himself  of  the  fact  that  the  company,  in  constructing,  deviated 
from  the  original  line,  if  the  lands  which  he  claims  are  within 
the  prescribed  distance  from  it  and  the  road  as  built. 

After  the  company  had  filed  with  the  Secretary  of  the  Interior  its 
map  of  definite  location,  a  party  entered  a  portion  of  the  sections 
covered  by  the  grant,  and  a  patent  therefor  was  issued  to  him  by 
the  United  States.  Held,  that  the  patent  created  a  cloud  upon  the 
company's  right  and  title,  and  furnishes  ground  for  equitable  re- 
lief. 

Quxrc,  Where  Congress  conferred  upon  a  railway  company  created 
by  a  State  authority  to  construct  its  road  within  an  organized 
Territory,  can  the  latter,  when  admitted  into  the  Union  as  a 
State,  impose  any  impediment  to  the  full  enjoyment  by  the  com- 
pany of  all  the  rights  resulting  from  the  exercise  of  that  authority. 


OPINION 

OF  THE 

UNITED    STATES   SUPREME   COURT 

IN 

VAN  WYGK  v.  KNEVALS, 

DELIVERED  BY 

NlR.   JUSTICE     KlKLD, 

At  October  Term,  1882* 

*  Reported  in  106  U.  S.  360. 


Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska. 

The  first  section  of  the  act  of  Congress  of  July  23, 1866, 
c.  212,  is  as  follows:  "  That  there  is  hereby  granted  to  the 
State  of  Kansas,  for  the  use  and  benefit  of  the  St.  Joseph 
and  Denver  City  Railroad  Company,  the  same  being  a 
corporation  organized  under  the  laws  of  [the  State  of 
Kansas,  to  construct  and  operate  a  railroad  from  El  wood, 
in  Kansas,  westwardly  via.  Marysville,  in  the  same  State, 
so  as  to  effect  a  junction  with  the  Union  Pacific  Railroad, 
or  any  branch  thereof,  not  further  west  than  the  one 
hundredth  meridian  of  west  longitude,  every  alternate 
section  of  land  designated  by  odd  numbers,  for  ten  sections 
in  width  on  each  side  of  said  road  to  the  point  of  inter- 
section. But  in  case  it  shall  appear  that  the  United 
States  have,  when  the  line  or  route  of  said  road  is  def- 
initely fixed,  sold  any  section  or  any  part  thereof,  grant- 
ed as  aforesaid,  or  that  the  right  of  pre-emption  or  home- 
stead settlement  has  attached  to  the  same,  or  that  the 
same  has  been  reserved  by  the  United  States  for  any 
purpose  whatever,  then  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Interior  to  cause  to  be  selected  for  the  pur- 
pose aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  tiers  of  sections  above  specified,  so  much  land 
in  alternate  sections  or  parts  of  sections  designated  by 
odd  numbers  as  shall  be  equal  to  such  lands  as  the 
United  States  have  sold,  reserved,  or  otherwise  appropri- 
ated, or  to  which  the  rights  of  pre-emption  or  homestead 
settlements  have  attached  as  aforesaid  ;  which  lands  thus 
indicated  by  odd  numbers  and  selected  by  direction  of 
the  Secretary  of  the  Interior  as  aforesaid  shall  be  held 
by  the  State  of  Kansas  for  the  use  and  purpose  aforesaid." 

There  are  several  provisos  to  this  section  which  have 
no  bearing  upon  the  matters  involved  in  this  suit. 

The  third  section  provides  that  the  lands  granted 
"  shall  inure  to  the  benefit  of  said  company  as  follows  : 
When  the  governor  of  the  State  of  Kansas  shall  certify 


that  any  section  of  ten  consecutive  miles  of  said  road  is 
completed  in  good,  substantial,  and  workmanlike  man- 
ner as  a  first-class  railroad,  then  the  Secretary  of  the  In- 
terior shall  issue  to  the  said  company  patents  for  so  many 
sections  of  said  land  hereinbefore  granted  as  lie  opposite 
to  and  coterminous  with  the  said  completed  sections,  and 
when  certificates  of  the  governor  aforesaid  shall  be  pre- 
sented to  the  Secretary  of  the  completion,  as  afofesaid,  of 
each  successive  section  of  ten  consecutive  miles  of  said 
road  the  said  Secretary  shall  in  like  manner  issue  to  said 
company  patents  for  the  said  sections  of  said  lands  as 
aforesaid  for  each  of  said  sections  of  road  until  said  road 
shall  be  completed  :  Provided,  that  if  said  railroad  com- 
pany or  its  assigns  shall  fail  to  complete  at  least  one  sec- 
tion of  said  road  each  year  from  the  date  of  its  accept- 
ance of  the  grant  provided  for  in  this  act,  then  its  right 
to  the  lands  for  said  section  so  failing  of  completion 
shall  revert  to  the  government  of  the  United  States  : 
Provided  further,  that  if  said  road  is  not  completed  within 
ten  years  from  the  date  of  the  acceptance  of  the  grant 
hereinbefore  made,  the  lands  remaining  unpatented 
shall  revert  to  the  United  States." 

The  fourth  section  declares,  "that  as  soon  as  the  said 
company  shall  file  with  the  Secretary  of  the  Interior 
maps  of  its  line  designating  the  route  thereof,  it  shall  be 
the  duty  of  the  said  Secretary  to  withdraw  from  the 
market  the  lands  granted  by  this  act  in  such  manner  as 
may  be  best  calculated  to  effect  the  purposes  of  this  act 
and  subserve  the  public  interest." 

The  company  accepted  the  act,  and  filed,  March  25th, 
1870,  with  the  Secretary  of  the  Interior  a  map  of  the  line 
of  its  road  which  the  directors  had  approved  on  the  21st 
of  that  month.  The  Secretary  sent  it  to  the  Commissioner 
of  the  General  Land  Office  with  his  approval,  but  without 
prejudice  to  any  existing  adverse  rights,  and  any  lands 
theretofore  reserved  for  the  purpose  of  aiding  any  object 
of  internal  improvement. 


On  the  8th  of  the  following  month  the  Commissioner 
forwarded  to  the  land  officers  at  Beatrice,  Nebraska,  a 
map  showing  the  line  of  such  location  and  of  the  ten  and 
twenty  mile  limits  of  the  grant.  He  instructed  these  of- 
ficers to  withdraw  from  sale,  location,  pre-emption,  or 
homestead  entry  all  the  odd-numbered  sections  falling 
within  those  limits.  His  letter  was  received  on  the  15th 
of  that  month,  and  the  lands  supposed  to  be  covered  by  the 
grant  were  then  withdrawn.  The  company  built  sections 
of  the  road  from  time  to  time,  each  in  due  time  com- 
pleted, and  the  requisite  certificate  filed  with  the  Secre- 
tary of  the  Interior.  It  was  constructed  substantially  on 
the  line  delineated  on  the  map,  and  ran  through  Thayer 
and  Nuckolls  Counties,  which  are  within  the  district  of 
lands  subject  to  sale  at  Beatrice.  The  lands  in  dispute 
are  within  ten  miles  of  the  road  as  built  and  of  the  line 
delineated  on  the  map.  The  company,  April  1,  1873, 
filed  its  articles  of  incorporation  in  the  office  of  the  Sec- 
retary of  State  of  Nebraska,  but  did  not  otherwise  attempt 
to  comply  with  the  laws  of  that  State  in  respect  of  foreign 
railroad  corporations  extending  their  roads  into  that  State. 
The  lands  in  controversy  were  entered  at  the  Beatrice 
land-office,  April  13,  1870,  by  Van  Wyck,  who  received 
a  patent  for  them,  bearing  date  Nov.  15,  1871. 

Knevals,  who  had  acquired  from  the  company  all  its 
right  to  those  lands,  filed  his  bill  against  Van  Wyck  in 
the  court  below,  where  a  decree  was  rendered  declaring 
that  the  company,  by  the  construction  of  its  road  and 
the  notice  given  to  the  Secretary  of  the  Interior,  was  en- 
titled to  a  patent  to  the  lands  in  controversy  ;  that  Van 
Wyck  received  the  patent  therefor  and  the  title  which  it 
conveyed,  in  trust  for  the  compan}^  and  not  otherwise, 
and  that  at  the  commencement  of  the  suit  he  held  them 
in  trust  for  the  complainant,  to  whom  it  was  further  de- 
creed that  he  convey  them. 

Van  Wyck  thereupon  appealed. 


Mr.  E.  E.  Brown,  for  the  appellant. 

Mr.  James  M.  Woolworth,  for  the  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

The  principal  question  for  determination  in  this  case 
is,  When  does  the  grant  made  to  Kansas  by  the  act  of 
Congress  of  July  23,  1866,  c.  212,  for  the  use  and  benefit 
of  the  St.  Joseph  and  Denver  Railroad  Company  in  the 
construction  of  a  railroad  from  Elwood  in  that  State,  to 
its  junction  with  the  Union  Pacific  Railroad,  or  a  branch 
thereof,  take  effect  so  as  to  cut  off  the  right  of  pre-emp- 
tion from  subsequent  settlers  on  the  land  ?  The  grant  is 
similar  in  its  main  features  to  numerous  other  grants  of 
land  made  by  Congress  in  aid  of  railroads,  and  contains 
the  same  limitations,  or,  rather,  exceptions  to  it,  It  dif- 
fers from  some  of  the  grants  in  that  it  is  made  to  the 
State,  and  not  directly  to  the  company  to  be  benefited. 
The  act  of  Congress,  however,  provides,  notwithstanding 
the  designation  of  the  State  as  grantee,  that  patents  for 
the  land  shall  be  issued  directly  to  the  company  upon  the 
completion  of  every  ten  consecutive  miles  of  the  road. 
The  grant  is  of  ten  alternate  sections,  designated  by  odd 
numbers,  on  each  side  of  the  proposed  road,  subject  to 
the  condition  that  if  it  appear,  when  the  route  of  the  road 
is  "definitely  fixed,"  that  the  United  States  have  sold 
any  section  or  a  part  thereof,  or  the  right  of  pre-emp- 
tion or  homestead  settlement  has  attached,  or  the  same 
has  been  reserved  by  the  United  States  for  any  purpose,  the 
Secretary  of  the  Interior  shall  cause  an  equal  quantity  of 
other  lands  to  be  selected  from  odd  sections  nearest  those 
designated  in  lieu  of  the  lands  appropriated,  which  shall 
be  held  by  the  State  for  the  same  purpose.  The  grant  is 
one  in  praesenti,  except  as  its  operation  is  affected  by  that 
condition;  that  is,  it  imports  the  transfer,  subject  to  the 
limitations  mentioned,  of  a  present  interest  in  the  lands 
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designated.  The  difficulty  in  immediately  giving  full  opera- 
tion to  it  arises  from  the  fact  that  the  sections  designated  as 
granted  are  incapable  of  identification  until  the  route  of 
the  road  is  "definitely  fixed."  When  the  route  is  thus  estab- 
lished the  grant  takes  effect  upon  the  sections  by  rela- 
tion as  of  the  date  of  the  act  of  Congress.  In  that  sense 
we  say  that  the  grant  is  one  in  prassenti.  It  cuts  off  all 
claims,  other  than  those  mentioned,  to  any  portion  of  the 
lands  from  the  date  of  the  act,  and  passes  the  title  as  fully 
as  though  the  sections  had  then  been  capable  of  iden- 
tification. Nor  is  this  operation  of  the  grant  affected  by 
the  fact  that  patents  of  the  United  States  are  subsequently, 
upon  the  certificate  of  the  governor,  to  be  issued  by 
the  Secretary  of  the  Interior  directly  to  the  company  and 
not  to  the  State.  This  is  only  a  mode  of  divesting  the 
State  of  her  trust  character  and  of  passing  the  legal  title 
held  by  her  to  the  party  for  whose  benefit  the  grant  was 
made.  The  legal  title  under  the  grant  goes  to  the  State, 
but  the  equitable  right  vests  in  the  company.  The  State 
cannot  dispose  of  the  lands;  she  simply  holds  them  for  the 
use  and  benefit  of  the  company,  the  act  of  Congress  pro- 
viding how  her  trust  shall  be  discharged  and  the  legal 
title  be  conveyed  to  the  company.  The  act  says  that  the 
land  granted  "  shall  inure  to  the  benefit  of  the  said  com- 
pany as  follows,"  and  then  proceeds  to  declare  that  when 
the  governor  of  the  State  shall  certify  that  a  section  of 
the  road  of  ten  consecutive  miles  is  completed  "lira  good, 
substantial,  and  permanent  manner  as  a  first-class  rail- 
road," the  Secretary  of  the  Interior  shall  issue  to  the  com- 
pany patents  for  the  sections  of  land  granted  which  lie 
opposite  to  and  coterminous  with  the  completed  road,  and 
that  similar  patents  shall  issue  upon  a  like  certificate 
upon  the  completion  of  every  successive  section  of  ten 
miles.  It  matters  not,  so  far  as  subsequent  settlers  are 
concerned,  in  what  manner  the  title,  which  has  passed 
out  of  the  United  States,  is  transferred  to  the  company 


from  the  State.  When  the  route  of  the  road  is  "defi- 
nitely fixed,"  no  parties  can  subsequently  acquire  a  pre- 
emption right  to  any  portion  of  the  lands  covered  by  the 
grant.  The  right  of  the  State  and  of  the  company  is 
thenceforth  perfect  as  against  subsequent  claimants  un- 
der the  United  States. 

The  inquiry  then  arises,  When  is  the  route  of  the  road 
to  be  considered  as  "  definitely  fixed  "  so  that  the  grant 
attaches  to  the  adjoining  sections  ?  The  complainant  in 
the  court  below,  who  derives  his  title  from  the  company, 
contends  that  the  route  is  definitely  fixed,  within  the 
meaning  of  the  act  of  Congress,  when  the  company  files 
with  the  Secretary  of  the  Interior  a  map  of  its  lines,  ap- 
proved by  its  directors,  designating  the  route  of  the  pro- 
posed road.  On  the  other  hand,  the  defendant, — the 
appellant  here, — who  acquired  his  interest  by  a  subse- 
quent entry  of  the  lands  and  a  patent  therefor,  contends 
that  the  route  cannot  be  deemed  definitely  fixed,  so  that 
the  grant  attaches  to  any  particular  sections,  and  cuts  off 
the  right  of  entry  thereof  until  the  lands  are  withdrawn 
from  market  by  order  of  the  Secretary  of  the  Interior, 
and  notice  of  the  order  of  withdrawal  is  communicated 
to  the  local  land-officers  in  the  districts  in  which  the  lands 
are  situated. 

We  are  of  opinion  that  the  position  of  the  complainant 
is  the  correct  one.  The  route  must  be  considered  as  "  de- 
finitely fixed  "  when  it  has  ceased  to  be  the  subject  of 
change  at  the  volition  of  the  company.  Until  the  map 
is  filed  with  the  Secretary  of  the  Interior  the  company  is 
at  liberty  to  adopt  such  a  route  as  it  may  deem  best,  after 
an  examination  of  the  ground  has. disclosed  the  feasibility 
and  advantages  of  different  lines.  But  when  a  route  is 
adopted  by  the  company  and  a  map  designating  it  is 
filed  with  the  Secretary  of  the  Interior  and  accepted  by 
that  officer,  the  route  is  established  ;  it  is,  in  the  lan- 
guage of  the  act,  "definitely  fixed,"  and  cannot  be  the 
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subject  of  future  change,  so  as  to  affect  the  grant,  except 
upon  legislative  consent.  No  further  action  is  required  of 
the  company  to  establish  the  route.  It  then  becomes  the 
duty  of  the  Secretary  to  withdraw  the  lands  granted  from 
market.  But  if  he  should  neglect  this  duty,  the  neglect 
would  not  impair  the  rights  of  the  company,  however 
prejudicial  it  might  prove  to  others.  Its  rights  are  not 
made  dependent  upon  the  issue  of  the  Secretary's  order 
or  upon  notice  of  the  withdrawal  being  given  to  the 
local  land-officers.  Congress,  which  possesses  the  abso- 
lute power  of  alienation  of  the  public  lands,  has  prescrib- 
ed the  period  at  which  other  parties  than  the  grantee 
named  shall  have  the  privilege  of  acquiring  a  right  to 
portions  of  the  lands  specified,  and  neither  the  Secretary 
nor  any  other  officer  of  the  Land  Department  can  extend 
the  period  by  requiring  something  to  be  done  subsequent- 
ly, and  until  done,  continuing  the  right  of  parties  to  set- 
tle on  the  lands  as  previously.  Otherwise,  it  would  be 
in  their  power,  by  vexatious  or  dilatory  proceedings,  to 
defeat  the  act  of  Congress,  or  at  least  seriously  impair  its 
benefit.  Parties  learning  of  the  route  established  —  and 
they  would  not  fail  to  know  it — might,  between  the  filing 
of  the  map  and  the  notice  to  the  local  land-officers,  take 
up  the  most  valuable  portions  of  the  lands.  Nearness  to 
the  proposed  road  would  add  to  the  value  of  the  sections 
and  lead  to  a  general  settlement  upon  them. 

This  view  of  the  law  disposes  of  the  claim  of  the  de- 
fendant. A  map  designating  the  route  of  the  proposed 
road,  made  by  the  engineers  of  the  company  after  care- 
ful surveys,  and  adopted  by  its  directors,  was  filed  on 
the  25th  of  March,  1870,  with  the  Secretary  of  the  In- 
terior, who  accepted  it,  and  on  the  26th  of  that  month 
transmitted  it  to  the  Commissioner  of  the  General  Land- 
Office,  with  directions  to  instruct  the  proper  local  offi- 
cers to  withhold  from  sale,  or  other  disposition,  the 
odd-numbered  sections  within  the  limits  of  twenty 
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miles  on  each  side  of  the  route.  On  the  8th  of  April 
following,  the  Commissioner  forwarded  a  copy  of  the 
map  to  the  register  and  receiver  of  the  land-office 
at  Beatrice,  in  Nebraska,  but  it  was  not  received  by 
them  until  the  15th  of  that  month.  On  the  13th  the 
defendant  entered  at  that  office  the  land  in  question,  at 
private  entry,  and  paid  the  government  price  therefor.  In 
November  of  the  following  year  a  patent  for  it  was  is- 
sued to  him.  His  entry,  as  thus  seen,  was  after  the  map 
had  been  filed  and  the  route  "  definitely  fixed,"  and  the 
grant  had  attached  to  the  adjoining  odd  sections.  It 
could,  therefore,  initiate  no  rights  to  the  land,  and  the 
subsequent  patent  issued  upon  that  entry  conferred  no 
valid  title  to  the  defendant  as  against  the  company  or 
parties  claiming  under  it. 

The  defendant  having  failed  to  establish  the  validity 
of  his  own  title,  attacks  the  right  of  the  company  to  the 
lands  covered  by  the  grant,  alleging  that  the  company 
never  completed  the  construction  of  the  entire  road  for 
which  the  grant  was  made  ;  that  after  filing  its  map 
with  the  Secretary  of  the  Interior  it  changed,  for  part 
of  the  distance,  the  route  of  the  road,  and  that  it  never 
complied  with  the  conditions  of  the  laws  of  Nebraska 
for  the  extension  of  its  road  within  the  limits  of  that 
State. 

We  do  not  deem  these  objections,  when  considered 
with  the  facts  on  which  they  are  based,  as  having  any 
force.  There  is  to  them  a  ready  and  conclusive  answer. 
Assuming  that  the  Burlington  and  Missouri  River  Rail- 
road, with  which  the  company's  road  connected,  was  not, 
as  averred  by  the  complainant,  a  branch  of  the  Union 
Pacific  Railroad,  and  that,  therefore,  the  company's  pro- 
posed road  was  not  entirely  completed,  the  fact  remains 
that  the  company  constructed  a  portion  of  the  proposed 
road,  and  that  portion  was  accepted  as  completed  in  the 
manner  required  by  the  act  of  Congress.  Patents  for 
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some  of  the  adjoining  sections  were  accordingly  issued  to 
the  company,  and  a  right  to  all  of  them,  not  specially  re- 
served by  the  condition  of  the  grant,  vested  in  it.  So  far 
as  that  portion  of  the  road  which  was  completed  and  ac- 
cepted is  concerned,  the  contract  of  the  company  was 
executed,  and  as  to  the  lands  patented,  the  transaction  on 
the  part  of  the  government  was  closed  and  the  title  of  the 
company  perfected.  The  right  of  the  company  to  the 
remaining  odd-numbered  sections  adjoining  the  road 
completed  and  accepted,  not  reserved,  is  equally  clear. 
If  the  whole  of  the  proposed  road  has  not  been  complet- 
ed, any  forfeiture  consequent  thereon  can  be  asserted  only 
by  the  grantor,  the  United  States,  through  judicial  pro- 
ceedings, or  through  the  action  of  Congress.  Schulenberg 
v.  Harriman,  21  Wall.  44.  A  third  party  cannot  take 
upon  himself  to  enforce  conditions  attached  to  the  grant 
when  the  government  does  not  complain  of  their  breach. 
The  holder  of  an  invalid  title  does  not  strengthen  -his 
position  by  showing  how  badly  the  government  has  been 
treated  with  respect  to  the  property. 

As  to  the  alleged  deviation  of  the  road  constructed 
from  the  route  laid  down  in  the  map,  admitting  such  to 
be  the  fact,  the  defendant  is  in  no  position  to  complain 
of  it;  the  lands  in  controversy  are  within  the  required 
limit,  whether  that  be  measured  from  one  line  or  the 
other.  A  deviation  of  the  route  without  the  consent  of 
Congress,  so  as  take  the  road  beyond  the  lands  granted, 
might,  perhaps,  raise  the  question  whether  the  grant 
was  not  abandoned  ;  but  no  such  question  is  here  pre- 
sented. The  deviation  within  the  limits  of  the  granted 
lands  in  no  way  infringed  upon  any  rights  of  the  defend- 
ant. 

As  to  the  want  of  compliance  with  the  conditions  im- 
posed by  the  laws  of  Nebraska,  allowing  railroad  com- 
panies organized  in  other  States  to  extend  and  build 
their  roads  within  its  limits,  it  is  sufficient  to  say  that  when 
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the  grant  was  made  to  the  company  Nebraska  was  a  Terri- 
tory, and  it  was  entirely  competent  for  Congress  to  con- 
fer upon  a  corporation  of  any  State  the  right  to  construct 
a  road  within  any  of  the  Territories  of  the  United  States. 
The  grant  of  land  and  a  right  of  way  for  the  construct- 
ion of  a  road  to  a  designated  point  within  the  Territory 
was  sufficient  authority  for  the  company  to  construct  the 
road  to  that  point.  It  may  be  well  doubted  whether  the 
State  subsequently  created  out  of  the  Territory  could  put 
any  impediment  upon  the  enjoyment  of  the  right  thus 
conferred.  As  we  said  in  Railroad  Company  v.  Baldwin, 
11  it  could  do  so  only  on  the  same  terms  that  it  could 
refuse  a  recognition  of  its  own  previously  granted  right, 
for  in  such  matters  the  State  would  succeed  only  to  the 
authority  of  Congress  over  the  Territory."  103  U.  S.  426, 
428.  It  does  not  appear  from  anything  before  us  that  that 
State  has  ever  attempted  to  interfere  with  the  road  or 
the  company  for  its  delay  in  filing  its  articles  of  incorpor- 
ation with  the  Secretary  of  State,  or  in  complying  with 
other  provisions  of  law.  And  it  hardly  need  be  added 
that  any  such  interference  would  not  operate  to  divest 
the  company  of  its  title  to  lands  granted  by  the  United 
States. 

It  follows  from  what  we  have  said,  that  when  the  de- 
fendant made  his  entry  of  the  lands  in  controversy,  and 
obtained  a  patent  therefor,  the  title  had  passed  from  the 
United  States,  and  consequently  no  right  could  be  con- 
ferred upon  him.  Still,  the  patent  gave  color  of  title, 
and  because  of  its  issue  the  officers  of  the  Land  Department 
have  refused  to  give  a  patent  to  the  company  embracing  the 
lands,  holding,  as  may  be  inferred,  the  view  for  which  the  de- 
fendant contends,  that  his  right  to  enter  them  continued 
until  notice  of  the  order  of  the  Secretary  directing  their 
withdrawal  from  market  was  received  by  the  local  land- 
officers.  The  existence  of  the  patent,  therefore,  embarrasses 
the  assertion  of  the  complainant's  rights  ;  that  is,  it  pre- 
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vents  him  from  obtaining  a  strictly  legal  title  which  would 
enable  him  to  recover  possession  of  the  premises  by  an 
action  at  law.  The  existence  of  the  patent  also  creates  a 
cloud  upon  the  title  of  the  land.  Every  instrument 
purporting  by  its  terms  to  convey  land  from  the  original 
source  of  title,  however  invalid,  creates  a  cloud  upon  the 
title,  if  it  require  extrinsic  evidence  to  show  its  invalidity. 
Pixley  v.  Huggins,  15  Cal.  128. 

The  existence  of  the  patent,  therefore,  under  these 
circumstances,  furnishes  ground  for  equitable  relief. 
That  relief,  however,  should  properly  be  limited  to  a  de- 
cree declaring  the  equity  of  the  complainant,  the  inva- 
lidity of  the  title  of  the  defendant,  and  enjoining  him 
from  the  assertion  of  any  claim  to  the  property  under  the 
patent ;  but  inasmuch  as  no  objection  is  taken  to  the 
form  of  the  decree  as  entered,  which  requires  the  defend- 
ant to  execute  a  conveyance  of  the  premises  to  the  com- 
plainant, and  as  the  execution  of  such  a  conveyance, 
amounting  in  fact  to  a  release  of  his  claim  to  the  prop- 
erty, will  accomplish  all  that  could  be  legally  effected,  it 
is  not  considered  necessary  to  order  a  modification  of  it. 
The  decree  is  accordingly 

Affirmed. 
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The  controversy  between  Virginia  and  Maryland  as  to  the  exclusive 
right  of  Virginia  to  the  oyster  beds  in  Pocoraoke  Sound,  within  her 
limits.  The  construction  and  effect  of  the  compact  of  1785  between 
those  States. 


OPINION  OF  THE  COURT: 

Delivered  by   Mr.  Justice  FIELD, 

April  23,  1894. 


This  case  comes  before  us  on  appeal  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Virginia,  dismissing  a 
writ  of  habeas  corpus,  sued  out  for  the  discharge  of  the  appellant, 
a  citizen  of  Maryland,  from  a  judgment  of  imprisonment  until  a  fine 
should  be  paid,  imposed  upon  him  by  the  county  court  of  Accomack 
County  in  that  State,  upon  a  conviction  of  violating  a  law  of  Virginia  in 
taking  oysters,  contrary  to  its  prohibitions,  from  Pocomoke  Sound, 
within  her  limits.  An  act  of  that  Commonwealth,  approved  in  February, 
1892,  provides  that  if  any  person,  other  than  a  resident  of  the  State,  "  take 
or  catch  oysters  or  other  shellfish  in  any  of  the  waters  of  the  State,  he 
shall,  upon  conviction  thereof,  be  fined  five  hundred  dollars."  (Acts  of 
the  Assembly  of  Virginia,  1891-2,  chap.  363,  sec.  10,  p.  603.) 

At  March  term,  1893,  of  the  county  court  of  Accomack  County,  the 
appellant  was  indicted  by  the  grand  jury  of  the  county  for  that,  being 
a  non-resident  of  Virginia,  he  did  unlawfully  take  and  catch  oysters  in 
the  waters  of  the  State  and  within  the  jurisdiction  of  the  county,  to  wit, 
on  Ledge  Rock  in  Pocomoke  Sound,  against  the  peace  and  dignity  of  the 
Commonwealth.  At  the  following  April  term  he  appeared  in  court  and 
filed  a  special  plea  to  its  jurisdiction,  alleging  that  at  the  time  the 
offence  charged  was  committed  he  was  a  citizen  of  Maryland,  residing 
in  Somerset  County  of  that  State,  and  that  the  act  of  the  assembly 
of  Virginia,  under  which  the  indictment  was  found,  had  not  been  adopted 


or  ratified  by  the  general  assembly  of  Maryland ;  that,  by  the  compact  of 
1785,  between  those  States,  which  had  never  been  repealed,  or  annulled, 
but  was  still  in  effect,  and  operative,  the  court  had  no  jurisdiction  to  try 
the  defendant  for  the  alleged  offence,  Pocomoke  Sound  mentioned  in  the 
indictment  being  a  part  of  Pocomoke  River  mentioned  in  the  compact. 
The  Commonwealth  demurred  to  the  plea,  and  the  court  sustained  the  de- 
murrer, adjudging  the  plea  to  be  insufficient.  Thereupon  the  defendant, 
under  the  plea  of  not  guilty,  was  tried  and  convicted,  and  was  sentenced 
to  pay  a  fine  of  five  hundred  dollars,  the  sum  prescribed  by  the  statute  for 
the  offence,  and  the  costs  of  the  prosecution,  and  ordered  to  be  committed 
to  the  jail  of  the  county  until  the  fine  and  costs  were  paid.  Averring 
that  he  intended  to  apply  to  the  Circuit  Court  for  a  writ  of  error,  he 
moved  the  county  court  to  be  admitted  to  bail  pending  his  appeal,  but 
the  motion  was  denied,  on  the  ground  that  the  law  of  the  State  did  not 
provide  for  admitting  a  person  to  bail  after  conviction.  He  was  there- 
upon taken  to  the  jail  by  the  sheriff  of  the  county  and  detained  by  him 
in  default  of  payment  of  the  fine  and  costs.  He  then  applied  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  Virginia  for  a 
writ  of  habeas  corpus  to  be  directed  to  John  H.  Wise,  the  sheriff  of  the 
county  of  Accomack,  by  whom,  under  the  judgment,  he  was  imprisoned, 
requiring  the  officer  to  produce  the  petitioner  before  that  court,  with  the 
authority  for  his  detention,  alleging  th'at  his  imprisonment  was  unlawful 
on  grounds,  which  as  stated  by  counsel,  were  similar  to  those  now  urged 
for  a  reversal  of  the  judgment  before  us,  namely:  That  the  compact  of 
1785,  between  the  States  of  Virginia  and  Maryland,  was  still  a  subsisting 
agreement,  binding  upon  and  enforceable  by  each  of  those  States  and  the 
citizens  thereof;  that  by  its  provisions  the  citizens  of  Maryland  possess  and 
are  entitled  to  enjoy  freely  a  right  of  fishery,  including  the  right  to  take 
oysters  in  common  with  the  citizens  of  Virginia,  in  the  Pocomoke  River ; 
that  that  river,  as  mentioned  in  the  compact  of  1785,  embraces  what  is 
now  commonly  called  Pocomoke  Sound,  which  is  nothing  but  the  mouth 
of  Pocomoke  River ;  that  the  law  of  Virginia,  under  which  the  petitioner 
was  arrested,  indicted,  and  convicted,  was  never  adopted  by  the  concur- 
rent legislation  of  Maryland,  and  was  therefore  inoperative  as  against  the 
citizens  of  that  State,  and  that  the  conviction  thereunder  of  the  petitioner, 
who  was  a  citizen  of  Maryland,  was  void.  And  on  the  further  ground 
that,  assuming  the  law  of  Virginia  was  not  inoperative  against  citizens  of 
Maryland,  still,  under  the  tenth  section  of  the  compact  of  1785,  the  peti- 
tioner, as  a  citizen  of  that  State,  could  not  be  lawfully  tried  in  the  courts 
of  Virginia  for  the  offence  charged,  but  was  to  be  tried  in  the  courts  of 
Maryland. 

The  writ  was  issued,  directed  to  the  sheriff  of  Accomack  County,  and 
made  returnable  before  the  Circuit  Court  of  the  United  States  for  the 


Eastern  District  of  Virginia  at  Norfolk  on  the  llth  of  May,  1893,  and  was 
then  adjourned  for  hearing  in  Richmond  on  the  1st  of  June  following,  at 
which  time  and  place  the  case  was  fully  heard.  At  the  succeeding  term 
the  court  rendered  its  decision  to  the  effect  that  the  writ  of  habeas  corpus 
be  dismissed,  and  that  the  petitioner  be  remanded  to  the  custody  of  the 
sheriff  of  Accomack  County.  From  this  judgment  the  petitioner  appealed 
to  this  court. 

The  disposition  of  the  appeal  will  require  an  examination  of  certain 
provisions  of  the  compact  between  the  States  of  Maryland  and  Virginia 
of  1785,  as  upon  their  interpretation  and  effect  the  controversy  which 
has  given  rise  to  the  present  proceeding,  and  similar  controversies  be- 
tween citizens  of  those  States,  and  their  respective  rights  to  fish  in  the 
waters  of  Virginia  for  oysters,  will  be  determined.  The  questions  in- 
volved are  of  deep  interest  to  both  States,  and  they  have  been  presented 
by  distinguished  counsel  on  their  behalf  with  great  ability. 

Previously  to  June,  1784,  great  inconveniences  were  experienced  by 
citizens  of  both  Maryland  and  Virginia  from  the  want  of  established  and 
recognized  regulations  between  those  States  respecting  the  jurisdiction 
and  navigation  of  the  river  Potomac,  which  constituted  a  boundary  be- 
tween the  two  States  for  over  one  hundred  miles.  In  that  month  and 
year  the  general  assembly  of  Virginia,  reciting  that  such  inconveniences 
resulted  from  want  of  some  concerted  regulations  between  the  States, 
"  touching  the  jurisdiction  and  navigation  of  the  river  Potomac,"  passed 
the  following  resolutions : 

" Resolved,  That  George  Mason,  Edmund  Randolph,  James  Madison, 
Jr.,  and  Alexander  Henderson,  Esquires,  be  appointed  commissioners, 
and  that  they,  or  any  three  of  them,  do  meet  such  commissioners  as  may 
be  appointed  on  the  part  of  Maryland,  and  in  concert  with  them  frame 
such  liberal  and  equitable  regulations  concerning  the  said  river  as  may 
be  mutually  advantageous  to  the  two  States,  and  that  they  make  report 
thereof  to  the  general  assembly. 

"Resolved,  That  the  executive  be  requested  to  notify  the  above  appoint- 
ment, with  the  object  of  it,  to  the  State  of  Maryland,  and  desire  its  con- 
currence in  the  proposition." 

The  resolutions  were  communicated  to  the  executive  of  Maryland, 
and  by  him  laid  before  the  legislature  of  that  State,  which  responded 
to  the  invitation  by  a  resolution,  passed  on  the  18th  of  January,  1785, 
appointing  commissioners  on  her  part  to  meet  those  of  Virginia,  but 
with  powers  somewhat  enlarged.  The  resolution,  as  adopted  by  the 
senate  of  Maryland,  declared  that  Thomas  Johnson,  Thomas  Stone,  Sam- 
uel Chase,  and  Daniel  of  St.  Thomas  Jenifer  (selected  by  the  house  of 
representatives  two  days  before)  should  be  commissioners  for  the  State  of 
Maryland  to  meet  the  commissioners  appointed  by  the  Commonwealth  of 
Virginia,  "for  the  purpose  of  settling  the  navigation  and  jurisdiction  over 


that  part  of  the  bay  of  Chesapeake  which  lies  within  the  limits  of  Vir- 
ginia, and  over  the  rivers  Potomac  and  Pocomoke ; "  and  that  the  com- 
missioners, or  any  two  of  them,  should  have  full  power,  on  behalf  of 
Maryland,  "to  adjudge  and  settle  the  jurisdiction  to  be  exercised  by  the 
said  States,  respectively,  over  the  waters  and  navigation  of  the  same,  the 
proceedings  to  be  laid  before  the  general  assembly  of  the  State  to  be  rati- 
fied," &c. 

The  commissioners  met  at  Mt.  Vernon  in  the  following  year,  and  on 
the  28th  of  March  a  compact  between  the  two  States  was  mutually  agreed 
upon  by  them. 

In  its  first  clause  Virginia  disclaimed  all  right  to  impose  any  toll,  duty 
or  charge,  prohibition  or  restraint  on  any  vessel  sailing  through  the  capes 
of  Chesapeake  Bay  to  the  State  of  Maryland,  or  from  that  State  through 
the  capes  outward  bound,  and  agreed  that  the  waters  of  Chesapeake  Bay 
and  Pocomoke  River  within  the  limits  of  Virginia  should  be  forever  con- 
sidered as  a  common  highway  for  the  use  and  navigation  of  any  vessels 
belonging  to  the  State  of  Maryland  or  any  of  its  citizens,  or  for  carrying 
on  any  commerce  to  or  from  that  State  or  with  any  of  its  citizens,  and 
that  any  such  vessel  inward  or  outward  bound  might  enter  any  of  the 
rivers  within  the  Commonwealth  of  Virginia  as  a  harbor  or  for  safety 
against  an  enemy,  without  the  payment  of  port  duties  or  any  other  charge ; 
and  that  the  waters  of  Chesapeake  Bay  and  Pocomoke  River  should  be 
free  for  the  navigation  of  vessels  from  one  part  of  the  State  of  Maryland 
to  another. 

In  the  second  clause  the  State  of  Maryland  agreed  that  any  vessel 
belonging  to  Virginia  or  any  of  its  citizens,  or  carrying  on  commerce  to 
or  from  that  State,  or  with  any  of  its  citizens,  might  freely  enter  its  rivers 
as  a  harbor,  or  for  safety  against  an  enemy,  without  the  payment  of  any 
port  duty  or  other  charge. 

In  the  third  clause  it  was  provided  that  war  vessels,  the  property  of  either 
State,  should  not  be  subject  to  the  payment  of  any  port  duty  or  other 
charge. 

The  fourth  and  fifth  clauses  related  to  commerce  between  citizens  of 
the  two  States  in  their  produce,  providing  that  vessels  of  a  certain  size 
might  enter  and  trade  in  the  ports  of  either  State  with  a  permit  from  the 
naval  officer  of  the  district,  and  should  not  be  subject  to  port  charges. 

The  sixth  clause  declared  that  the  river  Potomac  should  be  considered 
a  common  highway  for  the  purpose  of  navigation  and  commerce  to  the 
citizens  of  both  States,  and  all  other  persons  in  amity  with  the  two  States, 
trading  to  or  from  Virginia  or  Maryland. 

The  seventh  clause  provided'  that  "the  citizens  of  each  State,  respect- 
ively, shall  have  full  property  in  the  shores  of  Potowmack  River  adjoin- 
ing their  lands,  with  all  emoluments  and  advantages  thereunto  belonging, 


and  the  privilege  of  making  and  carrying  out  wharves  and  other  improve- 
ments, so  as  not  to  obstruct  or  injure  the  navigation  of  the  river;  but  the 
right  of  fishing  in  the  river  shall  be  common  to  and  equally  enjoyed  by 
the  citizens  of  both  States;  provided,  that  such  common  right  be  not  ex- 
ercised by  the  citizens  of  the  one  State  to  the  hindrance  or  disturbance 
of  the  fisheries  on  the  shores  of  the  other  State ;  and  that  the  citizens  of 
neither  State  shall  have  a  right  to  fish  with  nets  or  seines  on  the  shores  of 
the  other." 

The  eighth  clause  provided  that  "all  laws  and  regulations  which  may 
be  necessary  for  the  preservation  of  fish,  or  for  the  performance  of  quaran- 
tine in  the  river  Potowmack,  or  for  preserving  and  keeping  open  the 
channel  and  navigation  thereof,  or  of  the  river  Pocomoke,  within  the  limits 
of  Virginia,  by  preventing  the  throwing  out  ballast  or  giving  any  other 
obstruction  thereto,  shall  be  made  with  the  mutual  consent  and  approba- 
tion of  both  States." 

The  tenth  clause  provided  that  "all  piracies,  crimes,  or  offences  com- 
mitted in  that  part  of  Chesapeake  Bay  which  lies  within  the  limits  of 
Virginia,  or  that  part  of  the  said  bay  where  the  line  of  division  from  the 
south  point  of  Potowmack  River,  (now  called  Smith's  Point,)  to  Wat- 
kins'  Point,  near  the  mouth  of  Pocomoke  River,  may  be  doubtful  and  on 
that  part  of  Pocomoke  River  within  the  limits  of  Virginia,  or  where  the 
line  of  division  between  the  two  States  upon  the  said  river,  is  doubtful, 
by  any  persons  not  citizens  of  the  Commonwealth  of  Virginia  against  the 
citizens  of  Maryland,  shall  be  tried  in  the  court  of  the  State  of  Maryland 
which  hath  legal  cognizance  of  such  offence.  And  all  piracies,  crimes,  or 
offences  committed  on  the  before-mentioned  parts  of  Chesapeake  Bay  and 
Pocomoke  River,  by  any  persons,  not  citizens  of  Maryland,  against  any 
citizen  of  Virginia  shall  be  tried  in  the  court  of  the  Commonwealth  of 
Virginia  which  hath  legal  cognizance  of  such  offence.  All  piracies, 
crimes,  and  offences  committed  on  the  said  parts  of  Chesapeake  Bay  and 
Pocomoke  River,  by  persons  not  citizens  of  either  States,  shall  be  tried  in 
the  court  of  the  Commonwealth  of  Virginia  having  legal  cognizance  of 
such  offences.  And  all  piracies,  crimes,  and  offences  committed  on  the 
said  parts  of  Chesapeake  Bay  and  Pocomoke  River,  by  any  citizen  of  the 
Commonwealth  of  Virginia  or  of  the  State  of  Maryland,  either  against 
the  other,  shall  be  tried  in  the  court  of  that  State  of  which  the  offender 
is  a  citizen." 

There  were  other  provisions  in  the  compact,  but  those  to  which  refer- 
ence is  made  are  all  that  are  important  in  the  disposition  of  the  present  case. 

The  compact  provided  that  its  articles  should  be  laid  before  the  legis- 
latures of  the  two  States  and,  their  approbation  being  obtained,  should 
be  confirmed  and  ratified  by  a  law  of  each  State,  never  to  be  repealed  or 
altered  by  either  without  the  consent  of  the  other.  The  articles  were 


a6cordingly  laid  before  the  legislatures  of  those  States  and  were  ap- 
proved, ratified,  and  confirmed  by  a  law  of  each  substantially  identical 
in  terms.  The  concluding  clause  of  the  act  of  ratification  of  the  legisla- 
ture of  Virginia  is  as  follows:  "  And  whereas  this  general  assembly  are 
of  opinion  that  the  said  compact  is  made  on  just  and  mutual  principles 
for  the  true  interests  of  both  governments,  and  the  same  having  been 
confirmed  by  the  general  assembly  of  the  State  of  Maryland,  be  it  there- 
fore enacted  that  the  said  compact  is  hereby  approved,  confirmed,  and 
ratified  by  the  general  assembly  of  Virginia,  and  that  every  article, 
clause,  matter,  and  thing  therein  contained  shall  be  obligatory  on  this 
State  and  the  citizens  thereof,  and  shall  be  forever  faithfully  and  inviol- 
ably observed  and  kept  by  this  government  and  all  its  citizens  according 
to  the  true  intent  and  meaning  of  this  compact ;  and  the  faith  and 
honor  of  this  State  are  hereby  solemnly  pledged  and  engaged  to  the  State 
of -Maryland  and  the  government  and  citizens  thereof  that  this  law  shall 
never  be  repealed  or  altered  by  the  legislature  of  this  commonwealth 
without  the  consent  of  the  State  of  Maryland." 

A  similar  clause  concludes  the  act  of  ratification  by  the  State  of  Mary- 
land, with  a  change  only  in  the  terms  required  to  indicate  it  as  the  act  of 
Maryland  instead  of  that  of  Virginia. 

The  provisions  of  the  compact  were  well  designed  to  promote  the  peace, 
good  neighborhood,  and  welfare  of  both.  States,  and  facilitate  inter- 
course between  their  citizens,  and  it  was  clearly  within  their  compe- 
tency at  the  time  to  adopt  them,  if  not  restrained  by  the  Articles  of 
the  Confederation,  then  in  existence  and  in  which  they  had  joined. 
They  were  then  sovereign  States,  possessing,  unless  thus  restrained,  all 
the  rights  and  powers  of  independent  nations  over  the  territory  within 
their  respective  limits,  and  could  exercise  any  control  and  dominion  over 
their  navigable  waters  and  make  any  regulations  necessary  for  the  protec- 
tion of  their  navigation  or  to  promote  the  commerce  upon  them  of  their 
respective  States.  Those  articles  expressly  provided  that  each  State  com- 
posing the  Confederation  retained  its  sovereignty,  freedom,  and  independ- 
ence, and  every  power,  jurisdiction,  and  right,  which  was  not  by  them 
expressly  delegated  to  the  United  States  in  Congress  assembled.  The 
Confederation  was  a  league  of  friendship  of  the  States  with  each  other, 
so  declared  in  the  articles  and  entered  into  "for  their  common  defence, 
the  security  of  their  liberties,  and  their  mutual  and  general  welfare, 
binding  themselves  to  assist  each  other  against  all  force  offered  to,  or 
attacks  made  upon  them,  or  any  of  them,  on  account  of  religion,  sover- 
eignty, trade,  or  any  other  pretence  whatever."  But  its  articles  did  not 
form  a  constitution  or  ordinance  of  government,  with  power  to  enforce  its 
provisions  upon  each  other,  or  even  a  compact  having  any  coherence  or 
binding  force  other  than  that  of  a  league  of  friendship,  which  its  members 
only  claimed  them  to  constitute. 


The  validity  of  the  compact  of  1785  has  been  questioned  as  in  conflict 
with  the  second  clause  of  the  sixth  article  of  the  Confederation,  which  pro- 
provided  that  no  two  or  more  States  should  enter  into  any  treaty,  confedera- 
tion, or  alliance  whatever  between  them  without  the  consent  of  the  United 
States  in  Congress  assembled,  specifying  accurately  the  purposes  for  which 
the  same  was  to  be  entered  into,  and  how  long  it  should  continue;  and  also 
as  having  been  superseded  by  the  Constitution  of  the  United  States  subse- 
quently adopted.  A  few  words  upon  each  of  these  positions.  The  articles 
inhibiting  any  treaty,  confederation,  or  alliance  between  the  States  with- 
out the  consent  of  Congress  were  intended  to  prevent  any  union  of  two  or 
more  States,  having  a  tendency  to  break  up  or  weaken  the  league  between 
the  whole;  they  were  not  designed  to  prevent  arrangements  between  ad- 
joining States  to  facilitate  the  free  intercourse  of  their  citizens,  or  remove 
barriers  to  their  peace  and  prosperity;  and  whatever  their  effect,  such 
arrangements  could  not  be  the  subject  of  complaint  by  the  States  making 
them  until,  at  least,  the  Congress  of  the  Confederation  interposed  ob- 
jections to  their  adoption  or  enforcement,  which  was  never  done. 

The  provisions  of  the  compact,  so  far  as  they  were  inconsistent  with  the 
Constitution  of  the  United  States,  subsequently  adopted,  and  to  which 
Maryland  and  Virginia  were  parties,  were  of  course  suspended  and  super- 
seded by  it. 

But  as  an  operative  agreement,  binding  the  action  of  the  two  States 
upon  the  subjects  embraced,  where  not  inconsistent  with  the  Constitution, 
its  validity  has  often  been  recognized  by  their  authorities.  Neither  of  the 
governments  has  ever  denied  or  repudiated  its  obligation,  but,  as  in  the 
present  case  and  in  all  controversies  between  the  States,  it  has  been  treated 
as  of  obligatory  force. 

In  determining  the  effect  of  the  prohibition  of  the  clause  in  the  sixth  article 
of  the  confederation  upon  the  validity  of  the  compact,  the  observations  of 
this  court,  in  the  recent  decision  of  the  controversy  between  Virginia  and 
Tennessee,  upon  the  meaning  of  the  clause  of  the  Constitution  of  the 
United  States  which  is  similar,  in  one  particular,  with  that  in  the  Articles 
of  Confederation,  and  broader  in  another,  may  be  properly  considered. 
The  article  of  the  confederation  inhibits  "any  treaty,  confederation,  or 
alliance"  between  two  or  more  States  without  the  consent  of  Congress. 
The  Constitution  of  the  United  States  prohibits,  without  such  consent,  any 
agreement  or  compact  of  one  State  with  another.  In  the  case  mentioned 
there  was  an  agreement  between  the  States  of  Virginia  and  Tennessee  to 
appoint  commissioners  to  run  and  mark  the  boundary  between  them,  made 
without  the  consent  of  Congress,  and  the  question  considered  was  whether 
the  agreement  was  within  the  prohibition  of  the  clause  cited  from  the 
Constitution  of  the  United  States,  and  we  said  :  "  The  terms  *  agreement' 
or  'compact,'  taken  by  themselves,  are  sufficiently  comprehensive  to  em- 
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brace  all  forms  of  stipulation,  written  or  verbal,  and  relating  to  all  kinds 
of  subjects ;  to  those  to  which  the  United  States  can  have  no  possible 
objection  or  have  any  interest  in  interfering  with,  as  well  as  to  those 
which  may  tend  to  increase  and  build  up  the  political  influence  of  the 
contracting  States,  so  as  to  encroach  upon  or  impair  the  the  supremacy  of 
the  United  States  or  interfere  with  their  rightful  management  of  particular 
subjects  placed  under  their  entire  control. 

"  There  are  many  matters  upon  which  different  States  may  agree  that 
can  in  no  respect  concern  the  United  States.  If,  for  instance,  Virginia 
should  come  into  possession  and  ownership  of  a  small  parcel  of  land  in 
New  York  which  the  latter  State  might  desire  to  acquire  as  a  site  for  a 
public  building,  it  would  hardly  be  deemed  essential  for  the  latter  State 
to  obtain  the  consent  of  Congress  before  it  could  make  a  valid  agreement 
with  Virginia  for  the  purchase  of  the  land.  If  Massachusetts,  in  for- 
warding its  exhibits  to  the  World's  Fair  at  Chicago,  should  desire  to  trans- 
port them  a  part  of  the  distance  over  the  Erie  Canal,  it  would  hardly  be 
deemed  essential  for  that  State  to  obtain  the  consent  of  Congress  before 
it  could  contract  with  New  York  for  the  transportation  of  the  exhibits 
through  that  State  in  that  way.  If  the  bordering  line  of  two  States 
should  cross  some  malarious  and  disease-producing  district,  there  could  be 
no  possible  reason,  on  any  conceivable  public  grounds,  to  obtain  the  con- 
sent of  Congress  for  the  bordering  States  to  agree  to  unite  in  draining  the  dis- 
trict, and  thus  removing  the  cause  of  disease.  So  in  case  of  the  threatened 
invasion  of  cholera,  plague,  or  other  causes  of  sickness  and  death,  it 
would  be  the  height  of  absurdity  to  hold  that  the  threatened  States  could 
not  unite  in  providing  means  to  prevent  and  repel  the  invasion  of  the 
pestilence  without  obtaining  the  consent  of  Congress,  which  might  not  be 
at  the  time  in  session.  If,  then,  the  terms  ' compact'  or  'agreement'  in 
the  Constitution  do  not  apply  to  every  possible  compact  or  agreement 
between  one  State  and  another,  for  the  validity  of  which  the  consent  of 
Congress  must  be  obtained,  to  what  compacts  or  agreements  does  the  Con- 
stitution apply? 

"We  can  only  reply  by  looking  at  the  object  of  the  constitutional  pro- 
vision, and  construing  the  terms  'agreement'  and  'compact'  by  reference 
to  it.  It  is  a  familiar  rule  in  the  construction  of  terms  to  apply  to  them 
the  meaning  naturally  attaching  to  them  from  their  context.  Noscitur  a 
sodis  is  a  rule  of  construction  applicable  to  all  written  instruments. 
Where  any  particular  word  is  obscure  or  of  doubtful  meaning,  taken  by 
itself,  its  obscurity  or  doubt  may  be  removed  by  reference  to  associated 
words.  And  the  meaning  of  a  term  may  be  enlarged  or  restrained  by 
reference  to  the  object  of  the  whole  clause  in  which  it  is  used. 

"Looking  at  the  clause  in  which  the  terms  'compact'  or  'agreement' 
appear,  it  is  evident  that  the  prohibition  is  directed  to  the  formation  of 
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any  combination  tending  to  the  increase  of  political  power  in  the  States, 
which  may  encroach  upon  or  interfere  with  the  just  supremacy  of  the 
United  States.  Story,  in  his  Commentaries,  (§  1403,)  referring  to  a  pre- 
vious part  of  the  same  section  of  the  Constitution  in  which  the  clause  in 
question  appears,  observes  that  its  language  '  may  be  more  plausibly  inter- 
preted from  the  terms  used,  *  treaty,  alliance,  or  confederation,'  and  upon 
the  ground  that  the  sense  of  each  is  best  known  by  its  association  (noscitur 
a  sociis')  to  apply  to  treaties  of  a  political  character ;  such  as  treaties  of 
alliance  for  purpose  of  peace  and  war;  and  treaties  of  confederation,  in 
which  the  parties  are  leagued  for  mutual  government,  political  co-opera- 
tion, and  the  exercise  of  political  sovereignty,  and  treaties  of  cession  of 
sovereignty,  or  conferring  internal  political  jurisdiction,  or  external  politi- 
cal dependence,  or  general  commercial  privileges;'  and  that  the  'latter 
clause,  '  compacts  and  agreements,'  might  then  very  properly  apply  to  such 
as  regarded  what  might  be  deemed  mere  private  rights  of  sovereignty ; 
such  as  questions  of  boundary;  interests  in  land  situate  in  the  territory 
of  each  other;  and  other  internal  regulations  for  the  mutual  comfort  and 
convenience  of  States  bordering  on  each  other.'  And  he  adds:  'In  such 
cases  the  consent  of  Congress  may  be  properly  required,  in  order  to  check 
any  infringement  of  the  rights  of  the  national  government;  and,  at  the 
same  time,  a  total  prohibition  to  enter  into  any  compact  or  agreement 
might  be  attended  with  permanent  inconvenience  or  public  mischief.'" 
(148  U.  S.  503,  517-519.) 

So,  in  the  present  case,  looking  at  the  object  evidently  intended  by  the 
prohibition  of  the  Articles  of  Confederation,  we  are  clear  they  were  not 
directed  against  agreements  of  the  character  expressed  by  the  compact 
under  consideration.  Its  execution  could  in  no  respect  encroach  upon  or 
weaken  the  general  authority  of  Congress  under  those  articles.  Various 
compacts  were  entered  into  between  Pennsylvania  and  New  Jersey  and 
between  Pennsylvania  and  Virginia,  during  the  Confederation,  in  refer- 
ence to  boundaries  between  them,  and  to  rights  of  fishery  in  their  waters, 
and  to  titles  to  land  in  their  respective  States,  without  the  consent  of 
Congress,  which  indicated  that  such  consent  was  not  deemed  essential  to 
their  validity.  Virginia  and  Maryland  were  sovereign  States  with  no 
common  superior  and  no  tribunal  to  determine  for  them  the  true  con- 
struction and  meaning  of  its  provisions  in  case  of  a  conflict  of  opinion 
upon  the  subject.  Each  State  was  left  to  decide  for  itself  as  to  their  true 
construction  and  meaning,  and  to  its  own  sense  of  the  obligations  of  the 
compact  for  their  enforcement.  If,  therefore,  the  Congress  of  the  United 
States,  which,  as  said  above,  never  complained  of  the  compact  of  1785, 
had  interposed  objections  to  its  adoption  or  enforcement  as  being  within 
the  meaning  of  the  terms  treaty  or  confederation,  or  as  establishing  an 
alliance  within  the  prohibition  of  the  articles  mentioned,  yet  it  would  not 


10 

lie  in  either  of  the  States  that  were  parties  to  the  contract  to  allege  its 
invalidity  on  the  subject.  As  said  by  Mr.  Steele,  in  his  very  able  and 
elaborate  opinion,  upon  the  construction  of  provisions  of  the  compact, 
given  to  the  governor  of  Maryland,  and  which  is  referred  to  in  the  record, 
they  cannot  complain  that  there  was  in  its  adoption  any  breach  of  good 
faith  towards  themselves,  and  we  may  add,  or  any  rupture  by  them  of 
the  league  of  friendship  declared  to  be  the  object  of  the  articles  to 
establish. 

In  our  judgment  the  compact  of  1785  was  not  prohibited  by  the  Articles 
of  Confederation.  It  was  not  a  treaty,  confederation,  or  alliance  within 
the  meaning  of  those  terms  as  there  used,  and  it  remained  as  a  subsisting 
operative  contract  between  them,  in  full  force  when  the  confederation 
went  out  of  existence  upon  the  adoption  of  the  present  Constitution  of 
the  United  States.  And  it  was  not  affected  or  set  aside  by  the  prohibitory 
clause  of  that  instrument.  Its  prohibition  extends  only  to  future  agree- 
ments or  compacts,  not  against  those  already  in  existence,  except  so  far  as 
their  stipulations  might  affect  subjects  placed  under  the  control  of  Con- 
gress, such  as  commerce  and  the  navigation  of  public  waters,  which  is 
included  under  the  power  to  regulate  commerce. 

As  stated  by  counsel,  stipulations  as  to  riparian  rights  of  fishery,  and 
as  to  jurisdiction  in  and  over  waters  lying  between  the  two  States,  re- 
mained as  they  previously  existed,  neither  suspended  or  impaired. 

We  are  therefore  of  opinion  that  the  compact  continued  in  full  force 
after  the  adoption  of  the  Constitution,  except  so  far  as  inconsistent  with 
its  provisions;  and  such  we  understand  has  been  the  clear  declara- 
tion of  the  two  States  whenever  they  have  been  called  upon  to  express 
their  opinion  upon  the  subject,  and  such  is  the  concession  of  counsel.  In 
the  acts  of  both  States,  passed  in  1874,  designating  arbitrators  to  ascertain 
and  fix  the  boundary  between  them,  the  validity  of  the  compact  was 
affirmed  in  the  declaration  that  "  neither  of  the  said  States,  nor  the  citizens 
thereof,  shall,  by  the  decision  of  the  said  arbitrators,  be  deprived  of  any 
of  the  rights  and  privileges  enumerated  and  set  forth  in  the  compact  be- 
tween them,  entered  into  in  the  year  1785,  but  that  the  same  shall  remain 
to  and  be  enjoyed  by  the  said  States  and  the  citizens  thereof  forever." 
(Laws  of  Virginia,  1874,  chap.  135;  Laws  of  Maryland,  1874,  chap. 
247.) 

As  justly  observed,  there  could  not  be  a  more  solemn  and  conclusive 
recognition  and  assertion — so  far  as  the  two  States  were  concerned — of 
the  continued  existence  and  obligatory  force  of  the  compact  than  is  con- 
tained in  this  language  of  both  in  appointing  the  arbitrators  and  designat- 
ing the  conditions  upon  which  their  award  should  be  accepted.  The 
States  of  Maryland  and  Virginia  not  only  consented  to  the  appointment 
of  the  arbitrators,  upon  the  conditions  mentioned,  but  their  award  was 
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approved  by  both  States  and  by  an  act  of  Congress.  That  approval  covered 
all  the  conditions  and  stipulations  upon  which  the  award  was  made,  and 
renders  the  compact  of  1785,  the  rights  and  privileges  of  which  were  to 
remain  and  be  enjoyed  by  the  States  and  the  citizens  thereof  forever, 
thus  consented  to  by  Congress,  free  from  constitutional  objections,  if  any, 
that  were  valid,  had  previously  existed.  The  act  of  Congress  (20  Stat. 
481-483)  recited  that  arbitrators,  duly  appointed  on  the  part  of  the  States 
of  Virginia  and  Maryland  for  the  purpose  of  ascertaining  and  fixing  the 
boundary  between  them,  did  proceed  to  examine  into  and  ascertain  the 
true  line  of  said  boundary,  and  had  made  their  award,  which  was  set 
forth,  and  that  that  award  had  been  ratified  and  confirmed  by  the  legis- 
latures of  those  States,  respectively,  and  then  enacted  that  the  consent 
of  Congress  was  given  to  the  agreement  or  award  and  to  each  and  every 
part  and  article  thereof.  That  consent,  taken  in  connection  with  the 
conditions  upon  which  the  award  was  authorized,  operated  as  an  approval 
of  the  original  compact,  and  of  its  continuance  in  force  under  the  sanction 
of  Congress.  The  consent  of  Congress  to  any  agreement  or  compact  be- 
tween two  or  more  States  is  sufficiently  indicated,  when  not  necessary  to 
be  made  in  advance,  by  the  adoption  or  •  approval  of  proceedings  taken 
under  it.  (Green  v.  Biddle,  8  Wheat.  85,  86,  87.) 

We  proceed,  therefore,  to  consider  the  clauses  of  the  compact,  upon 
the  construction  of  which  the  present  controversy  must  be  determined. 

The  appellant,  a  citizen  of  Maryland,  is  under  a  judgment  of  im- 
prisonment for  not  paying  a  fine  and  costs  of  prosecution  imposed  for 
unlawfully  catching  and  taking  oysters  in  the  waters  of  Virginia  in  vio- 
lation of  its  laws.  That  State  is  the  owner  of  the  navigable  waters  within 
its  limits  and  the  lands  under  them,  holding  them  in  trust  for  the  public, 
and  authorized  to  pass  all  necessary  laws  for  the  protection  of  the  fish 
therein,  whether  floating  or  shell,  and  the  punishment  of  any  citizens 
of  its  own  or  other  States  for  taking  them  against  its  prohibitions. 

The  oyster  grounds  of  the  State  are  of  large  extent,  .very  productive, 
and  of  great  value.  Pocomoke  Sound  is  represented  to  have  an  area  of 
92  square  miles,  of  which  about  52  square  miles  consist  of  natural  oyster 
rocks  and  beds,  particularly  adapted  for  the  growth  of  the  oyster.  Many 
millions  of  oysters,  are  the  product  from  these  rocks  and  beds  each  year. 
The  business  of  taking  them  from  the  water  and  carrying  them  to  the 
different  markets  of  the  country  constitutes  an  extensive  and  profitable 
industry,  giving  occupation  and  support  to  several  thousand  people  of 
the  State  and  to  their  families,  and  furnishing  an  article  of  food  ex- 
tremely palatable  and  delicious  to  many  thousands  in  other  States.  Great 
care  is  taken  in  their  culture  and  protection,  and  a  vigorous  police  of  the 
State  is  maintained  to  prevent  their  unlawful  removal,  or  any  encroach- 
ment with  respect  to  them  upon  the  rights  of  the  State.  The  preservation 
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of  the  oysters  and  of  these  rocks  and  beds,  so  well  and  peculiarly  fitted  for 
their  increase,  has  been  for  many  years  a  matter  of  special  interest  on  the 
part  of  the  State,  and  the  act  under  which  the  appellant  was  indicted  and 
convicted  constitutes  a  part  of  its  legislation  for  that  purpose. 

The  contention  of  Maryland,  as  made  by  her  counsel  on  behalf  of  the 
appellant,  is  that  by  the  true  construction  of  the  seventh  and  eighth 
sections  of  the  compact  of  1785,  her  citizens  are  lawfully  entitled  to 
possess  and  enjoy  and  exercise  a  common  right  of  fishery,  including  the 
right  to  catch  and  take  oysters  in  the  Potomac  River  and  in  the  Pocomoke 
River,  including  what  is  also  called  Pocomoke  Sound,  which  is  alleged  to 
be  part  of  that  river,  and  to  constitute  its  mouth ;  and  further,  that  if 
her  citizens  do  not  possess  such  right  of  fishery  in  the  Pocomoke  River 
and  Pocomoke  Sound,  they  cannot  be  subjected  to  trial  in  the  courts  of 
Virginia  for  the  offences  charged  to  have  been  committed  in  those 
waters  against  the  citizens  of  that  State.  We  will  briefly  consider  each  of 
these  positions. 

The  seventh  section  of  the  compact  refers,  so  far  as  fishing  is  concerned, 
only  to  the  Potomac  River,  and  provides  "  that  the  right  of  fishery  therein 
shall  be  common  to  and  equally  enjoyed  by  the  citizens  of  both  States," 
with  the  proviso  that  such  common  right  shall  not  be  exercised  by  the 
citizens  of  one  State  to  the  hindrance  of  the  fisheries  on  the  shores  of  the 
other  State ;  and  that  the  citizens  of  neither  State  shall  have  a  right  to 
fish  with  nets  or  seines  on  the  shores  of  the  other.  It  is  conceded  that 
the  right  of  fishing,  when  not  qualified,  extends  to  the  taking  of  both 
floating  fish  and  shell-fish.  This  concession,  however,  is  of  no  importance 
as  to  fishing  in  the  Potomac,  as  the  offence  charged  in  the  case  before 
us  is  limited  to  taking  oysters  in  Pocomoke  Sound,  to  which  no  reference 
is  made  in  the  section  in  question. 

The  eighth  section  is  equally  free  from  any  reference  to  the  offence 
complained  of.  Its  language  is  that  ''all  laws  and  regulations  which 
may  be  necessary  for  the  preservation  of  fish,  or  for  the  performance  of 
quarantine,  in  the  river  Potowmack,  or  for  preserving  and  keeping  open 
the  channel  and  navigation  thereof,  or  of  the  river  Pocomoke,  within  the 
limits  of  Virginia,  by  preventing  the  throwing  out  of  ballast,  or  giving 
any  other  obstruction  thereto,  shall  be  made  with  the  mutual  consent 
and  approbation  of  both  States." 

There  is  no  ambiguity  or  obscurity  in  this  language.  It  simply  pro- 
vides that  necessary  laws  and  regulations  for  the  preservation  of  fish  in 
the  river  Potomac,  and  for  the  performance  of  quarantine  with  respect  to 
the  river,  and  for  preserving  and  keeping  open  the  channel  and  naviga- 
tion of  that  river  and  of  the  river  Pocomoke  within  the  limits  of  Vir- 
ginia, by  preventing  the  throwing  out  of  ballast  or  giving  any  other 
obstruction  thereto,  shall  be  enacted  by  the  mutual  consent  and  approba- 
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tion  of  the  two  States.  There  is  nothing  in  these  provisions  having  any 
reference  to  fish  of  any  kind  in  the  Pocomoke  River  or  in  the  Pocomoke 
Sound,  whether  that  sound  be  deemed  a  part  of  that  river  or  otherwise. 
As  observed  by  counsel,  no  clause  of  the  compact  having  given  any  right 
to  Maryland  to  fish  in  Pocomoke  River,  there  was  no  reason  why  Mary- 
land should  be  allowed  to  interfere  in  any  way  by  legislation  or  regulation 
for  the  preservation  of  its  fish. 

The  case  of  ffendricks  v.  Commonwealth,  (75  Va.  939,)  decided  by  the 
Court  of  Appeals  of  that  State,  is  cited  as  authorizing  the  contention 
that  a  right  to  fish  in  the  Pocomoke  River  is  given  by  the  compact,  equally 
with  the  right  to  fish  in  the  Potomac.  The  language  of  the  court  in  that 
case  gives  color  to  that  view,  but  it  is  plain  that  the  Court  of  Appeals  fell 
into  a  mistake  in  its  judgment  from  a  misquotation  of  section  eight  of  the 
compact,  upon  which  it  relied.  The  language  of  the  court  is:  "By  article 
eight  all  laws  and  regulations  which  may  be  necessary  for  the  preserva- 
tion of  fish  in  the  river  Potomac  or  the  river  Pocomoke,  within  the  limits 
of  Virginia,  shall  be  made  with  the  mutual  consent  and  approbation  of 
both  States."  It  then  adds  as  its  conclusion:  "The  effect  of  this  article 
is  to  give  the  State  of  Virginia  concurrent  jurisdiction  with  the  State  of 
Maryland  over  the  Potomac  from  shore  to  shore  and  over  that  part  of 
Pocomoke  River  which  is  within  the  limits  of  Virginia,  to  enact  such 
laws,  with  the  consent  and  approval  of  Maryland,  as  may  be  deemed 
necessary  and  proper  for  the  preservation  of  fish  in  said  waters."  Turn- 
ing to  the  eighth  article  of  the  compact,  we  find  that  it  does  not  contain 
any  language  having  reference  to  the  preservation  of  fish  in  the  Poco- 
moke River,  and  by  this  misquotation  the  error  in  the  conclusion  of  the 
court  followed.  There  being  an  error  of  citation,  a  decision  founded  upon 
the  supposed  correctness  of  the  citation  cannot  be  accepted  as  authorita- 
tive any  more  than  a  decision  founded  upon  a  mistranslation  of  a  passage 
in  an  author  will  be  followed  when  the  mistake  or  error  is  discovered. 
There  was  no  question  before  the  Court  of  Appeals  in  the  case  cited,  relat- 
ing to  fishing  in  the  Pocomoke  River.  We  shall  hereafter  refer  to  that 
decision  on  another  point,  in  which  it  is  not  open  to  any  criticism. 

The  question  whether  Pocomoke  Sound  is  to  be  considered  as  part  of 
Pocomoke  River  is  immaterial  in  view  of  the  conclusion  we  have  stated, 
that  the  compact  gives  no  right  to  the  citizens  of  Maryland  to  fish  in  the 
waters  of  that  river,  and  only  refers  to  the  river  in  providing  that  legisla- 
tion or  regulations,  preserving  and  keeping  open  its  channel  free  from 
obstructions,  shall  be  enacted  by  the  mutual  consent  and  approval  of  the 
two  States.  But  owing  to  the  earnestness  with  which  the  identity  of  the 
river  and  sound  has  been  pressed,  it  is  proper  to  state  that,  after  careful 
examination  of  the  documentary  evidence  offered  on  the  subject,  we  are 
clear  that  the  river  and  sound  were  at  the  time  the  compact  was  made, 
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and  for  many  years  preceding  it,  considered  and  designated  as  separate 
and  distinct  bodies  of  water,  and  after  that  date,  down  to  what  is  termed 
the  "Black -Jenkins  award  of  1877,"  they  never  lost  their  separate  and 
distinct  character  and  designation.  And  we  agree  with  the  statement  of 
the  court  below,  in  considering  this  subject,  that  there  is  no  map  of  these 
waters  and  no  joint  official  document  existing  in  relation  to  them,  which 
has  confounded  the  river  with  the  sound,  or  claimed  that  the  sound  is  the 
river  or  any  part  of  the  river  Pocomoke.  The  objection  to  the  jurisdic- 
tion of  the  courts  of  Virginia  to  try  the  appellant  for  the  offence  charged 
does  not  find  any  support  in  the  tenth  section  of  the  compact  of  1785. 
That  section  only  provides  for  the  trial  of  citizens  of  Maryland  in  that  State 
where  offences  are  committed  by  them  in  Virginia  upon  citizens  of  that 
State.  It  was  so  held  by  the  Court  of  Appeals  of  Virginia  in  Hendricks  v. 
Commonwealth,  above  cited.  The  offence  charged  against  the  appellant, 
and  for  which  he  was  tried  and  convicted,  was  one  against  the  State  of 
Virginia,  and  not  one  against  any  of  her  individual  citizens.  It  was  for 
catching  and  taking  oysters  in  her  waters,  which  were  the  property  of  the 
State,  against  her  prohibitions,  he  being  a  citizen  of  Maryland. 

The  objections  of  the  appellant  to  the  jurisdiction  of  the  county  court 
of  Accomack,  in  rendering  judgment  against  him  being  untenable,  the 
judgment  of  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia  in  refusing  to  discharge  him  from  imprisonment  for 
failure  to  pay  the  fine  imposed  upon  him  for  a  violation  of  the  laws  of 
Virginia  and  the  costs  of  his  prosecution,  must  be  affirmed, 

And  it  is  so  ordered. 


Mr.  Justice  HARLAN  and  Mr.  Justice  GRAY  concur  in  the  result. 


GENERAL  INDEX. 
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Admiralty  suit,  the  distinguishing  and  characteristic 
feature  of,  is  that  the  vessel  or  thing  proceeded 
against  is  seized  and  impleaded  as  the  defendant, 
and  is  judged  and  sentenced  accordingly.  By  the 
common  law  process,  property  is  reached  only  through 
a  personal  defendant,  and  then  only  to  the  extent  of 
his  title , II  9 

Adverse  possession  of  real  estate  in  the  District  of  Co- 
lumbia, for  the  period  designated  by  the  statute  of 
limitations  in  force  there,  confers  upon  the  occupant 
a  complete  title  upon  which  he  can  stand  as  fully  as 
if  he  had  always  held  the  undisputed  title  of  record..  IV  30 

Agreement  or  compact  between  States,  what  constitutes 
and  what  signifies  the  consent  of  Congress  to,  within 
the  meaning  of  Article  I  of  the  Constitution V  5 

Alcaldes.     See  Grants. 

Aliens,  un naturalized,  power  of  Congress  to  exclude...   Ill       20 

American  Law  Register  and  Review.  Editorial  com- 
ments on  decision  in  O'Neil  v.  Vermont Ill  13 

Ante-nuptial  pregnancy  by  a  stranger  a  fraud  going  to 

the  substance  of  the  marriage  contract Ill       12 

Army,  exemption  of  officers  and  soldiers  of,  during  the 
late  Civil  War,  from  the  laws  of  the  enemy's  country 
which  they  invaded,  for  offences  committed  there  as 
such  officers  and  soldiers I  11 

Army  officers,  exemption  from  liability  to  actions  in  the 
courts  of  the  enemy's  country  for  injuries  resulting 
from  their  military  orders  or  acts I  12 

Arrest  and  imprisonment  by  provost-marshals,  during  the 
late  rebellion,  of  citizens  not  in  the  military  service, 
in  States  where  the  courts  were  open  and  in  the  un- 
disturbed exercise  of  their  jurisdiction,  illegal I  3 

A  ttempted  assassination  of  Justice  Field V       11 
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Attorneys,  power  to  disbar,  possessed  by  courts  which 
have  authority  to  admit  them  to  practice,  can  only 
be  exercised  when  there  has  been  such  conduct  on 
the  part  of  the  parties  complained  of  as  shows  them 
to  be  unfit  to  be  members  of  the  profession.  Before 
a  judgment  disbarring  an  attorney  can  be  rendered, 
he  should  have  notice  of  the  grounds  of  the  complaint 
made  against  him  and  ample  opportunity  of  explana- 
tion and  defence Ill  23 

Attorneys,  for  what  causes  can  they  be  disbarred? I       16 

Bailees.    See  Gratuitous  Bailees. 

Bridge  over  East  River,  in  the  harbor  of  New  York, 
erected  in  accordance  with  authority  derived  from 
Congress  and  from  the  legislature  of  New  York,  is  a 
lawful  structure  which  cannot  be  abated  as  a  public  . 
nuisance.  It  is  competent  for  Congress,  having  au- 
thorized the  construction  of  a  bridge  of  a  given 
height  over  a  navigable  water,  to  empower  the  Secre- 
tary of  War  to  determine  whether  the  proposed 
structure  will  be  a  serious  obstruction  to  navigation, 
and  to  authorize  changes  in  its  plan IV  23 

Bridges  over  navigable  rivers  within  State  territory  are 
under  the  plenary  authority  of  the  State  until  Con- 
gress, under  the  commerce  clause  of  the  Constitution, 
exercises  control  of  such  waters  to  the  extent  neces- 
sary to  protect,  preserve,  and  improve  their  free  navi- 
gation, and  the  State  may  vest  in  a  municipal  corpo- 
ration jurisdiction  over  the  construction,  repair,  and 
use  of  those  bridges  within  its  limits II  10 

Bridges  over  navigable  rivers  within  a  State  territory, 
limitations  upon  the  power  of  Congress  to  authorize 
the  construction  of II  11 

California  land  claims.     See  Land  Claims. 
Callings  or  trades.     See  Occupation. 

Captured  and  Abandoned  Property  Act,  a  surrender  by 
the  United  States  of  their  right  as  a  belligerent  to 
appropriate  property  of  a  particular  kind  taken  in 
the  enemy's  country  and  belonging  to  a  loyal  citizen ...  IV  6 

Centennial  celebration  of  organization  of  Federal  Judi- 
ciary. Addresses  of  Chief  Justice  Fuller  and  Jus- 
tices Field  and  Harlan II  28 

Cession  of  territory.  The  general  principle  that,  upon 
the  cession  of  one  country  to  another,  the  munici- 
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pal  laws  of  the  territory  ceded  continue  in  force 
until  abrogated  by  the  new  sovereign,  applicable  to 
so  much  of  territory  owned  by  the  United  States,  the 
exclusive  jurisdiction  of  which  is  ceded  to  them  by 
a  State  in  a  manner  not  provided  for  by  the  Consti- 
tution as  is  not  used  by  the  United  States  for  their 
forts,  buildings,  and  other  needful  public  purposes...  VI  3 

Cession  of  territory  does  not,  by  the  law  of  nations, 
independent  of  treaty  stipulations,  impair  the  rights 
of  inhabitants  to  their  property.  They  retain  all 
such  rights,  and  are  entitled  to  protection  in  them  to 
the  same  extent  as  under  the  former  government,  only 
public  property  and  sovereignty  over  the  territory 
passing  by  the  cession VI  20 

Chase,  Chief  Justice,  remarks  by  Justice  Field  on  char- 
acter and  judicial  life  of,  at  dinner  of  Associated 
Alumni  of  the  Pacific II  27 

Chicago  Lake  Front  Case V         2 

Chicago  River  and  its  branches,  although  within  the 
limits  of  the  State  of  Illinois,  are  navigable  waters 
which  Congress,  under  the  commerce  clause  of  the 
Constitution,  may  control  to  the  extent  necessary  to 
protect,  preserve,  and  improve  their  free  navigation, 
but  until  that  body  acts,  the  State  has  plenary  author- 
ity over  bridges  across  them,  and  may  vest  in  the 
city  of  Chicago  jurisdiction  over  the  construction, 
repair,  and  use  of  those  bridges  within  its  limits II  10 

Chicago  River  and  its  branches,  exaction  of  a  license 
tax  by  the  city  of  Chicago,  for  the  privilege  of  navi- 
gating, by  steam  tugs  for  towing,  previously  licensed 
by  the  United  States  authorities,  an  unconstitutional 
exercise  of  municipal  power IV  15 

Chinese  Exclusion  case Ill       20 

Chinese  laborer  from  Hong-Kong,  case  of  the Ill       18 

Chinese  Question,  The:  a  possible  solution. 
Views  of  Justice  Field,  in  a  letter  to  General  Miller  III       16 
Views  of  Justice  Field,  published  in  San  Francisco 

Argonaut,  of  August  9,  1879 Ill       17 

Citizens  residing  in  the  loyal  States,  capable  of  making 
a  valid  contract  for  the  sale  or  mortgage  of  cotton 
growing  on  a  plantation  within  insurgent  States ;  and 
such  a  contract  would  pass  existing  cotton  on  the 
plantation  and  crops  to  be  subsequently  raised  thereon  IV  6 
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Citizens  residing  in  loyal  States,  judgments  of  Confeder- 
ate courts  during  the  rebellion,  confiscating  claims 
due  to,  and  payment  of  the  claims  to  Confederate 
agents  in  accordance  with  the  judgments  are  no  bar 
to  recovery VI  19 

Citizens  residing  in  loyal  States,  sequestration  by  Con- 
federate States  of  debts  owing  to  them,  invalid I  10 

Citizenship  of  a  person  born  in  the  United  States  of 
Chinese  parents Ill  19 

Comity  between  the  States,  none  by  which  a  person,  held 
upon  an  indictment  for  a  criminal  offence  in  one 
State,  can  be  turned  over  to  the  authorities  of  another 
State,  although  abducted  from  the  latter IV  21 

Commerce  by  telegraph  with  foreign  countries  or  among 
the  States,  the  authority  of  Congress  over,  being 
supreme,  no  State  can  impose  an  impediment  to  its 
freedom  by  attempting  to  regulate  the  delivery  in 
other  States  of  messages  received  within  its  own 
borders IV  35 

Commerce,  interstate,  protection  of  parties  engaged  in, 
from  arrest  and  punishment  under  State  laws  for  sale 
of  articles  imported Ill  13 

Commerce,  in  what  cases  the  power  of  Congress  to  regu- 
ulate,  is  exclusive,  and  in  what  cases  State  legislation 
in  aid  of,  is  permissible  II  7 

Commerce,  power  to  regulate,  is  vested  in  Congress  to 
insure  uniformity  of  commercial  regulations  against 
discriminating  State  legislation,  and  covers  property 
transported  as  an  article  of  commerce  from  foreign 
countries  or  among  the  States,  protecting  it  from  hos- 
tile or  interfering  State  legislation  until  it  has  mingled 
with  and  become  a  part  of  the  general  property  of  the 
country,  and,  even  after  it  has  entered  a  State,  from 
any  burden  imposed  by  reason  of  its  foreign  origin...  II  6 

Commerce  with  foreign  nations  and  between  the  States, 
which  consists  in  the  transportation  of  persons  and 
property  between  them,  being  of  a  national  character, 
requires  uniformity  of  regulation II  8 

Common  law  presumed  to  exist,  in  the  absence  of  proof 
to  the  contrary,  in  those  States  of  the  Union  which 
were  originally  colonies  of  England,  or  were  carved 
out  of  such  colonies.  The  same  presumption  prevail- 
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ing  as  to  those  States  which  were  established  in  terri- 
tory acquired  since  the  Revolution,  where  such  terri- 
tory was  not,  at  the  time  of  its  acquisition,  occupied 
by  an  organized  and  civilized  community ;  the  popu- 
lation, upon  the  establishment  of  government,  being 
formed  by  emigration  from  the  original  States.  No 
such  presumption  prevailing  as  to  the  States  of  Flor- 
ida, Louisiana,  and  Texas,  in  which,  at  the  time  of 
their  accession,  organized  governments  existed  whose 
laws  remained  in  force  until  abrogated  by  proper  au- 
thority, and  new  laws  promulgated Ill  7 

Common  or  general  law,  none  unwritten,  in  the  United 
States.  The  common  law  may  control  the  construc- 
tion of  terms  and  language  used  in  the  Constitution 
and  statutes  of  the  United  States,  but  creates  no 
separate  and  independent  law  for  them IV  2 

Confederacy,  voluntary  residence  of  a  person  within, 
during  the  late  rebellion  did  not  incapacitate  him, 
under  the  act  of  July  17,  1862,  to  suppress  insurrec- 
tion, to  punish  treason  and  rebellion,  and  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  pur- 
poses, from  making  a  last  will  and  testament  disposing 
of  his  property,  further,  if  at  all,  than  as  against  the 
United  States.  The  provision  of  that  law,  declaring 
null  and  void  all  sales,  transfers,  and  conveyances  of 
any  estate  and  property  of  persons  engaged  in  rebel- 
lion against  the  United  States,  or  in  aiding  and 
abetting  such  rebellion,  who,  after  sixty  days'  warn- 
ing and  proclamation  duly  made  by  the  President, 
did  not  cease  to  aid,  countenance,  and  abet  snch  re- 
bellion and  return  to  their  allegiance  to  the  United 
States,  operative  only,  to  annul  transfers  made,  as 
against  the  United  States;  such  transfers  not  void  as 
between  private  parties IV  11 

Confederate  court,  judgment  of  a,  during  the  rebellion, 
confiscating  a  claim  due  to  a  loyal  citizen  residing  in 
a  loyal  State,  and  payment  of  the  claim  to  a  Confed- 
erate agent  in  accordance  with  the  judgment,  are  no 
bar  to  a  recovery  of  the  claim VI  19 

Confederate  government,  extent  in  which  it  was  to  be  re- 
garded as  a  de  facto  government I  10 

Confiscation  Act,  constitutionality  of  the I         2 

Confiscation  of  land  of  persons  engaged  in  the  rebellion, 
courts  of  the  United  States  could  not  decree,  until 
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provision  made  by  law  for  the  condemnation  of. 
Such  persons  not  denied  the  right  of  contracting  with, 
and  selling  to,  each  other.  As  between  themselves, 
all  the  ordinary  business  could  be  lawfully  carried  on, 
except  where  expressly  forbidden  by  the  United 
States,  or  where  inconsistent  with,  or  having  a  tend- 
ency to  weaken,  their  authority IV  10 

Confiscation  under  the  Confiscation  Act,  although  held 
by  the  Supreme  Court  that  the  defendant  in  a  pro- 
ceeding for,  had  no  power  of  alienating  the  reversion 
or  remainder  which  was  still  in  him  after  confisca- 
tion and  sale,  still,  an  alienation  of  it  by  him  by  a  deed 
of  warranty,  accompanied  by  a  covenant  of  seizin  on  his 
part,  estopped  him  and  all  persons  claiming  under 
him  from  asserting  title  to  the  premises  against  the 
grantee,  his  heirs  and  assigns,  or  from  conveying  it 
to  any  other  parties IV  19 

Congress,  power  to  regulate  commerce, 

II,  6,  7,  8,  10,  11;  III,  13;  IV,  15,  23,  35 

Consular  court,  American,  power  to  try  and  sentence  an 
American  citizen  charged  with  murder  committed  on 
board  of  an  American  ship  in  the  foreign  port  where 
the  court  is  held V  1 

Contempts,  authority  of  the  courts  of  the  United  States 
to  punish  for V  8 

Contract,  authority  to,  must  exist  before  any  protection 
can  be  claimed  as  an  innocent  purchaser IV  22 

Contract  debt,  incompetency  of,  equity  suit  to  enforce...  IV       29 

Contracts,  Government,  right  of  government  to  violate 
by  legislation;  or  to  determine  the  extent  of  the 
rights  and  obligations  of  parties  to  them,  and  thus 
exercise  judical  functions  in  its  own  cases — denied...  I  21 

Contract  made  with  or  payable  to  parties  out  of  a 
State,  any  law  of  the  State  inconsistent  with  its  terms 
can  have  no  effect  upon  it  while  in  the  hands  of  such 
parties  or  other  non-residents  of  the  State VI  2 

Contracts,  to  control  agents  of  the  government,  invalid- 
ity of I  19 

Contracts  to  furnish  government  supplies,  an  agreement 
for  compensation  for  procuring,  against  public  policy, 
and  cannot  be  enforced  by  the  courts I  18 
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Conveyance,  public,  a  person  who  hires  a,  and  gives  the 
driver  directions  as  to  the  place  to  which  he  wishes 
to  be  conveyed,  but  exercises  no  other  control  over 
the  conduct  of  the  driver,  is  not  responsible  for  the 
acts  or  negligence  of  the  latter,  or  prevented  from 
recovering  against  a  railroad  company  for  injuries 
suffered  from  a  collision  of  its  train  with  the  convey- 
ance, caused  by  the  negligence  of  both  the  managers 
of  the  train  and  of  the  driver VI  9 

Conveyances  of  land  by  persons  of  weak  mind,  arising 
from  age,  sickness,  or  any  other  cause,  not  amounting 
to  absolute  disqualification,  the  consideration  given 
for  the  property  being  grossly  inadequate,  will  be  set 
aside  by  a  court  of  equity  upon  proper  and  season- 
able application  of  the  injured  party,  or  his  represen- 
tatives or  heirs VI  1 

Conveyances  of  property  and  estate  of  persons '  engaged 
in  rebellion  against  the  United  States  void  only  under 
the  Treason  Act,  not  void  as  between  private  parties..  IV  11 

Corporations  are  included  under  the  designation  of 
"person"  within  the  meaning  of  that  term  in  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States IV  26 

Corporations  are  persons  within  the  meaning  of  the 
clauses  of  the  Fourteenth  Amendment  relating  to  the 
deprivation  of  property  and  the  equal  protection  of 
the  laws II  16 

Corporations,  as  creatures  of  local  law,  having  no  abso- 
lute right  of  recognition  in  States  other  than  that  of 
their  creation,  depend,  with  some  exceptions,  for  the 
privilege  of  doing  business  in  those  States  and  for 
the  enforcement  of  their  contracts  therein,  upon  the 
consent  of  those  States,  to  which  consent  the  States 
may  attach  such  conditions  as  they  choose IV  25 

Corporations,  being  artificial  bodies  created  by  legisla- 
tive power,  are  not  citizens  within  several  provisions 
of  the  Constitution,  yet  where  rights  of  action  are  to 
be  enforced  by  or  against  them,  they  will  be  consid- 
ered as  citizens  of  the  States  where  created,  within  the 
clause  extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  different 
States VI  14 

Corporations  created  by  the  laws  of  a  State  are,  in  suits 
brought  in  a  Federal  court  in  that  State,  to  be  con- 
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sidered  as  citizens  of  that  State,  whatever  their  status 
or  citizenship  may  be  elsewhere  by  the  legislation  of 
other  States VI  14 

Corporations,  directors  of,  are  subject  to  the  obligations 
which  the  law  imposes  upon  trustees  and  agents. 
They  cannot,  therefore,  with  respect  to  the  same 
matters,  act  for  themselves  and  for  it,  nor  occupy  a 
position  in  conflict  with  its  interests IV  34 

Corporation,  foreign,  power  of  a  State  to  exclude,  from 
doing  business  within  its  limits  or  hiring  offices  for 
that  purpose,  or  to  exact  conditions  for  allowing  it  to 
do  business  or  hire  offices  there,  is  limited  only  when 
the  corporation  is  in  the  employ  of  the  Federal  gov- 
ernment, or  where  its  business  is  strictly  commerce, 
interstate  or  foreign IV  26 

Corporations,  legislative  reservation  of  the  right  to  al- 
ter, amend,  or  repeal  charters  of,  meaning  and  pur- 
pose of I  20 

Corporations,  legislative  reservation  of  the  right  to  alter, 
amend,  or  repeal  charters  of.  Object  of  the  general 
law  of  South  Carolina  was  to  prevent  a  grant  of  cor- 
porate rights  and  privileges  in  a  form  which  would 
preclude  legislative  interference  with  their  exercise, 
if  the  public  interests  should  at  any  time  require  such 
interference,  and  to  preserve  to  the  State  control  over 
its  contract  with  the  corporators,  which  would  other- 
wise be  irrepealable,  and  protected  from  any  measures 
affecting  its  obligation IV  33 

Corporations,  power  of  Congress  to  authorize  those  of 
one  State  to  do  business  in  another  State  without  the 
latter's  consent,  denied I  15 

Corporations,  requiring  the  burden  of  public  services 
by,  in  consequence  of  their  existence  and  of  their  ex- 
ercise of  privileges  obtained  at  their  request,  to  be 
borne  by  them,  is  neither  denying  to  them  the  equal 
protection  of  the  laws,  nor  making  any  unjust  dis- 
crimination against  them IV  8 

Corporations,  right  denied  to  general  government  to  as- 
sume control  of,  in  State  territory  of  those  formed 
under  State  laws I  21 

Corporations,  validity  of  a  State  tax  upon,  those  created 
under  its  laws,  or  doing  business  within  its  territory, 
not  dependent  upon  the  mode  which  the  State  may 
adopt  in  fixing  the  amount  of  the  tax  for  any  year..  IV  17 
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Corporation,  municipal,  unless  restrained  by  provisions 
of  its  constitution,  the  legislature  of  a  State  possesses 
the  power  to  direct  a  restitution  by,  to  taxpayers, 
of  property  exacted  from  them  by  taxation,  into  what- 
ever form  the  property  may  be  changed,  so  long  as  it 
remains  in  possession  of  the  municipality.  The  exer- 
cise of  this  power  infringes  upon  no  provision  of  the 
Federal  Constitution IV  5 

Corporations,  municipal,  are  authorized  to  pay  claims 
invalid  in  law,  but  equitable  and  just  in  themselves..  Ill  8 

Corporations,  municipal,  changes  in  the  charters  of,  in 
whole  or  part,  by  amendment  or  by  the  substitution 
of  a  new  charter  in  place  of  the  old,  embracing  sub- 
stantially the  same  corporators  and  the  same  territory, 
will  not  be  deemed,  in  the  absence  of  express  legis- 
lative declaration  otherwise,  to  affect  the  identity  of 
the  corporation,  or  to  relieve  it  from  its  previous  lia- 
bilities, although  different  powers  are  possessed  under 
the  amended  or  new  charter,  and  different  officers 
administer  its  affairs IV  7 

Corporations,  municipal,  during  the  existence  of,  laws 
are  void  which  withdraw  or  restrict  their  taxing 
power  so  as  to  impair  the  obligation  of  their  contracts 
made  upon  a  pledge  expressly  or  impliedly  given 
that  it  shall  be  exercised  for  their  fulfillment II  24 

Corporations,  municipal,  invested  with  authority  to  bor- 
row money  for  a  public  work,  or  to  enter  into  obligations, 
have  the  power  to  levy  taxes  to  raise  revenue  with 
which  to  pay  the  money  or  discharge  the  obligations..  II  22 

Corporations,  municipal,  license  ordinances  of,  considered, 

1,6;  11,13,17,21 

Corporations,  municipal,  powers  of,  may  be  increased, 
restricted,  or  repealed  by  the  legislature  at  will,  sav- 
ing only  vested  rights  Ill  8 

Cotton.     See  Citizens. 

County  bonds  to  a  railroad  company,  when  issued  with- 
out any  authority,  are  invalid  in  the  hands  of  an  in- 
nocent purchaser.  The  authority  to  contract  must 
exist  before  any  protection  as  an  innocent  purchaser 
can  be  claimed  by  the  holder.. IV  22 

Court,  doctrine  that,  jurisdiction  once  acquired,  it  has  a 
right  to  decide  every  question  which  arises  in  the 
cause,  and  its  judgment,  however  erroneous,  cannot 
be  collaterally  assailed,  is  only  correct  when  the  court 
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proceeds,  after  acquiring  jurisdiction  of  the  cause,  ac- 
cording to  the  established  modes  governing  the  class 
to  which  the  case  belongs,  and  does  not  transcend,  in 
the  extent  or  character  of  its  judgment,  the  law 
which  is  applicable  to  it IV  37 

Court,  sentence  of,  pronounced  against  a  party  without 
hearing  him,  or  giving  him  an  opportunity  to  be 
heard,  is  not  a  judicial  determination  of  his  rights, 
and  is  not  entitled  to  respect  in  any  other  tribunal...  IV  37 

Courts,  action  of  the  political  department  of  the  govern- 
ment, as  to  surveys  of  public  land,  is  unassailable  in, 
except  by  a  direct  proceeding,  its  power  to  make  and 
correct  them  being  exclusive Ill  4 

Courts,  Circuit,  in  Mississippi  cannot,  by  virtue  of  the 
code  of  that  State,  take  jurisdiction  of  a  bill  in  equity 
to  subject  the  property  of  the  defendants  to  the  pay- 
ment of  a  simple  contract  debt  of  one  of  them,  in 
advance  of  any  proceedings  at  law  either  to  establish 
the  validity  and  amount  of  the  debt  or  to  enforce  its 
collection,  in  which  proceedings  the  defendant  is  en- 
titled under  the  Constitution  to  a  trial  by  j  ury IV  29 

Courts,  equity,  have  inherent  jurisdiction  over  proceed- 
ings to  quiet  title  and  prevent  litigation,  and  the 
legislature  can  remove  restrictions  imposed  by  the 
courts  upon  its  exercise IV  16 

Courts,  equity,  rights  in  Oregon  land  titles  capable  of 
enforcement  by VI  17,18 

Courts,  equity,  will  convert  the  holder  of  legal  titles 
of  property  acquired  by  fraud,  or  under  such  circum- 
stances as  to  render  it  unequitable  for  him  to  retain  it, 
into  a  trustee  of  the  true  owner Ill  6 

Courts,  equity,  will  not  ordinarily  interfere  to  enjoin  the 
commission  of  a  threatened  trespass  to  real  property 
unless  the  trespass  be  one  going  to  the  destruction  of 
the  substance  of  the  estate,  such  as  the  extracting  of 
ores,  the  cutting  down  of  timber,  the  digging  of  coals, 
and  the  like.  The  jurisdiction  of  the  court,  in  such 
cases,  is  asserted  for  the  preservation  of  the  property 
pending  proceedings  at  law  for  the  determination  of 
the  title IV  20 

Courts,  equity,  will,  upon  proper  and  seasonable  appli- 
cation of  the  injured  parties  or  their  representatives 
or  heirs,  interfere  and  set  aside  the  conveyances  of  law 
executed  by  persons  of  weak  mind  arising  from  age, 
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sickness,  or  any  other  cause  not  amounting  to  abso- 
lute disqualification,  where  the  consideration  given 
for  the  property  is  grossly  inadequate VI  1 

Courts,  Federal,  authority  to  punish  for  contempts  com- 
mitted in  their  presence V  8 

Courts,  Federal,  cannot  be  made  mere  aids  to  a  commis- 
sion of  inquiry  created  by  Congress VI  7 

Courts,  Federal,  exterritorial  criminal  jurisdiction  of. 
See  Criminal  Jurisdiction. 

Courts,  Federal,  judges  of,  constitutional  power  of  the 
Federal  Government,  through  the  executive  depart- 
ment, to  protect,  against  revengeful  and  murderous 
assaults  of  defeated  litigants  without  subjecting  its 
appointed  agents  to  malicious  prosecution  by  State 
officials,  for  their  fidelity  to  duty V  9, 10 

Courts,  Federal,  powers  and  duties  of  grand  juries  of...       I       17 

Courts,  Federal,  will  as  a  matter  of  course  enforce  a 
general  rule  as  to  property  or  personal  rights,  or  in- 
jury to  either,  established  by  State  legislation,  in  cases 
between  proper  parties,  and  their  jurisdiction  in  such 
cases  is  not  subject  to  State  legislation VI  14 

Courts,  Federal,  without  jurisdiction  to  determine  a  dis- 
puted question  as  to  the  governorship  of  a  State Ill  14 

Courts,  Federal  and  State,  having  jurisdiction  of  the 
same  subject  and  parties,  the  tribunal  whose  jurisdic- 
tion first  attaches  will  retain  it V  6 

Courts,  highest  State,  decisions  of,  followed  by  Supreme 
Court  of  the  United  States  in  construing  the  constitu- 
tion and  laws  of  the  State,  unless  they  conflict  with 
or  impair  the  efficacy  of  some  principle  of  the  Fed- 
eral Constitution,  or  of  a  Federal  statute,  or  a  rule  of 
commercial  or  general  law VI  12 

Courts,  highest  State,  holding  judgments  of  inferior  State 
courts  to  be  final,  the  Supreme  Court  of  the  United 
States  cannot  consider  them  in  any  other  light  in  ex- 
ercising its  appellate  j  urisdiction  VI  23 

Criminal,  indicted,  no  comity  between  the  States  by 
which  a,  can  be  turned  over  to  the  authorities  of  an- 
other State,  although  abducted  from  the  latter IV  21 

Criminal  jurisdiction  of  the  United  States  in  some 
instances  extends  to  their  citizens  beyond  their  terri- 
tory— as,  for  instance,  for  violation  of  treaty  stipula- 
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tions  by  them  abroad;  for  offences  committed  in 
foreign  countries  where  jurisdiction  is  by  treaty  con- 
ceded for  that  purpose ;  for  offences  committed  on 
deserted  islands  or  on  uninhabited  coasts  by  officers 
and  seamen  of  vessels  sailing  under  their  flag;  and 
for  dereliction  of  duty  by  their  ministers,  consuls, 
and  representatives  abroad.  Except  in  cases  like 
these,  the  criminal  jurisdiction  of  the  United  States 
limited  to  their  own  territory,  actual  or  constructive. 
Their  actual  territory,  co-existent  with  their  possessions, 
including  a  marine  league  from  their  shores  on  the 
sea ;  their  constructive  territory  embracing  vessels  sail- 
ing under  their  flag Ill  10 

Cruel  and  unusual  punishments  forbidden  by  the  Four- 
teenth Amendment Ill  13 

Death,  presumption  of,  where  party  has  been  absent, 
without  being  heard  from,  for  the  period  of  seven 
years Ill  5 

De  facto  officers.     See  Officers. 

Defective  title,  the  aim  of  Congress  in  statutes  relieving 
parties  from  the  consequences  of,  has  been  to  protect 
bonafide  settlers,  and  not  intruders  upon  the  original  set- 
tlers, seeking  by  violence,  or  fraud,  or  breach  of  con- 
tract to  appropriate  the  benefit  of  their  labor VI  15 

District  of  Columbia,  adverse  possession  in IV       30 

Dominion  and  jurisdiction.     See  State. 
East  River  Bridge.     See  Bridge. 

Ejectment  suit,  the  general  rule  that  in,  claimant  must 
recover  upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  his  adversary's,  and  that  his 
action  will  be  defeated  if  defendant  shows  title  out 
of  him,  and  in  a  third  party,  has  in  the  State  of  Cali- 
fornia been  qualified  and' limited VI  4 

Election  laws  of  Congress,  validity  of,  considered I         9 

Equitable  estoppel,  application  of  the  doctrine,  to  a 
party  against  denying  the  truth  of  admissions  made 
by  his  declarations  or  conduct,  with  respect  to  the 
title  of  property,  which  have  influenced  the  conduct 
of  another  to  his  injury II  1 

Equity  courts.     See  Courts. 

Equity  suit,  to  subject  the  property  of  the  defendants 
to  the  payment  of  a  simple  contract  debt  of  one  of 


13 

Pam- 
Vol.    phlet. 

them,  Circuit  Court  of  the  United  States  in  Missis- 
sippi cannot,  by  virtue  of  the  code  of  that  State,  take 
jurisdiction  of,  in  advance  of  any  proceedings  at  law 
either  to  establish  the  validity  and  amount  of  the  debt 
or  to  enforce  its  collection,  in  which  proceedings  the  de- 
fendant is  entitled  under  the  Constitution  to  a  trial 
by  jury IV  29 

Equity  suits,  under  the  statute  of  Oregon,  by  a  person 
in  possession  of  real  property,  an  adverse  claim  of 
estate  or  interest  therein  will  not  lie  without  some 
right,  legal  or  equitable,  first  shown VI  17 

Exterritoriality.     See  Criminal  Jurisdiction. 

Felonious  homicide.  Where  death  is  the  direct  and  im- 
mediate result  of  the  omission  of  a  party  to  perform 
a  plain  duty  imposed  upon  him  by  law  or  contract...  Ill  11 

Fourteenth  Amendment  considered I         6 

(See  also  Occupations,  Police  Powers,  and  State 
Officers.) 

Fraud.     See  Judgment,  Marriage,  and  Property. 

Government,  Federal,  power  to  protect  judges  of  its 
courts  against  revengeful  and  murderous  assaults V  9, 10 

Governments,  Federal  and  State,  are  distinct  and  inde- 
pendent of  each  other  within  their  respective  spheres 
of  action,  although  existing  and  exercising  their  pow- 
ers within  the  same  territorial  limits.  Neither  gov- 
ernment can  intrude  within  the  jurisdiction,  or  au- 
thorize any  interference  therein  by  its  judicial  officers 
with  the  action,  of  the  other.  Whenever  any  conflict 
arises  between  the  enactments  of  the  two  sovereignties, 
or  in  the  enforcement  of  their  asserted  authorities, 
those  of  the  national  government  have  supremacy 
until  the  validity  of  the  different  enactments  and  au- 
thorities are  determined  by  the  tribunals  of  the 
United  States  IV  32 

Governments,  'Federal  and  State,  relations  between,  de- 
fined   I  8 

Governorship  of  State.     See  State. 

Grand  juries,  powers  and  duties  of  Federal I       17 

Grant  to  the  Central  Pacific  Railroad  Company  was  in 
prcesenti;  and  the  legal  title  to  the  granted  land,  as 
distinguished  from  a  merely  equitable  or  inchoate  in- 
terest, passed  when  the  identification  of  a  granted  sec- 
tion became  so  far  complete  as  to  authorize  the  grantee 
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to  take  possession.  The  provision  in  the  statute  re- 
quiring the  cost  of  surveying,  selecting,  and  conveying 
the  land  to  be  paid  into  the  Treasury  before  a  patent 
could  issue,  does  not  impair  the  force  of  the  operative 
words  of  transfer  in  it VI  21 

Grant  to  the  Northern  Pacific  Railroad  Company,  land 
segregated  from  the  public  lands  within  the  limits  of, 
by  reason  of  a  prior  pre-emption  claim  to  it,  did  not, 
by  the  cancellation  of  the  pre-emption  right,  before 
the  location  of  the  grant,  pass  to  the  company,  but 
remained  part  of  the  public  lands  of  the  United  States, 
subject  to  acquirement  by  a  subsequent  pre-emption 
settlement  followed  up  to  acquisition  of  title IV  3 

Grant  to  the  St.  Joseph  and  Denver  City  Railroad  Com- 
pany of  the  odd-numbered  sections  of  public  land 
within  a  prescribed  distance  on  each  side  of  the  pro- 
posed road,  a  map  showing  the  definite  location  of 
the  line,  when  duly  filed  in  the  office  of  the  Secretary 
of  the  Interior,  was  in  prcesenti,  and  attached  to 
those  sections  as  soon  as  the  map  was  so  filed.  No 
valid  adverse  right  or  title  to  any  part  of  them  could 
be  acquired  by  a  subsequent  settlement  or  entry VI  25 

Grants  by  alcaldes  of  the  pueblo  of  San  Francisco,  con- 
sidered. The  power  of  alcaldes  to  revoke  a  grant 
once  made,  denied Ill  5 

Grants  by  the  United  States  bordering  on  navigable 
streams,  incidents  or  rights  attaching  to,  will  be  de- 
termined by  the  States  in  which  situated,  subject  to 
the  limitation  that  their  rules  do  not  impair  the 
efficacy  of  the  grant,  or  the  use  and  enjoyment  of  the 
property  by  the  grantee IV  24 

Grants  to  the  State  of  Wisconsin  in  aid  of  railroads,  of 
alternate  sections  of  land  designated  by  odd  numbers 
for  six  sections  in  width  on  each  side  of  the  roads, 
were  grants  in  prcesenti,  and  passed  the  title  to  the 
sections  designated  to  be  afterwards  located.  When 
the  route  was  fixed  their  location  became  certain,  and 
the  title,  which  was  previously  imperfect,  acquired 
precision  and  became  attached  to  the  land VI  16 

Grants  Mexican,  effect  of  confirmation  of Ill         6 

Grants  Mexican,  in  pursuance  of  colonization  laws,  of 
specified  quantities  within  exterior  boundaries  em- 
bracing a  larger  area,  passed  to  the  grantees  a  present 
and  im  mediate  interest  in  the  quantity  designated,  to  be 
afterwards  surveyed  and  laid  off  by  the  government 
of  the  United  States  within  those  boundaries VI  22 
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Grants  Mexican,  whether  patents  from  the  United  States, 
upon  the  confirmation  of,  pass  to  the  patentees  the 
ownership  of  the  precious  metals  which  the  lands 
may  contain — considered II  1 

Grants  Mexican  and  Spanish,  finality  of  decrees  of  con- 
firmation of,  rendered  by  courts  of  the  United  States..  II  2 

Grants  Mexican  and  Spanish,  where,  of  specified  quan- 
tities, within  exterior  boundaries  embracing  larger 
tracts,  the  right  to  measure  off  the  specific  quantity 
granted  rested  with  the  former  government,  and  upon 
the  cession  passed  with  other  public  rights  to  the 
United  States.  That  right  is  political,  and  cannot 
be  exercised  by  the  judicial  department VI  11 

Grants  public,  are  strictly  construed,  and  nothing  can 
be  taken  against  the  State  by  presumption  or  infer- 
ence. The  established  rule  of  construction  in  such 
cases  is  that  rights,  privileges,  and  immunities  not 
expressly  granted  are  reserved IV  12 

Grants  public.  No  one  can  take  advantage  of  the  non- 
performance  of  a  condition  subsequently  annexed,  but 
the  grantor  or  its  successors,  and  if  they  do  not  see  fit 
to  assert  their  right  to  enforce  a  forfeiture  on  that 
ground,  the  title  remains  unimpaired  in  the  grantee..  VI  16 

Gratuitous  bailees  of  another's  property  are  not  respon- 
sible for  its  loss  unless  guilty  of  gross  negligence  in 
its  keeping ;  and  whether  that  negligence  existed  is 
a  question  of  fact  for  the  jury  to  determine,  or  to  be 
determined  by  the  court  where  a  jury  is  waived.  The 
reasonable  care  which  a  bailee  of  another's  property 
entrusted  to  him  for  safe-keeping  without  reward 
must  take,  varies  with  the  nature,  value,  and  situa- 
tion of  the  property,  and  the  bearing  of  surrounding 
circumstances  on  its  security IV  27 

Harvard  Law  Review,  comment  in,  on  Chicago  Lake 

Front  case,  by  Merritt  Starr V         2 

"High  seas"  the  open,  unenclosed  waters  of  the  Great 
Lakes  within  the  meaning  of  the  term,  in  section 
5346  of  the  Revised  Statutes V  3 

High-watermark,  "usual"  or  "ordinary,"  as  applied  to 
tide  waters,  means  the  limit  reached  by  the  neap 
tides — that  is,  those  tides  which  happen  between  the 
full  and  change  of  the  moon  twice  in  every  twenty- 
four  hours VI  20 
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Intoxicating  liquors.     See  Liquors. 

Judicial  officers  are  exempt  from  liability  in  a  civil  ac- 
tion for  their  judicial  acts  done  within  their  jurisdic- 
tion    Ill  24 

Judges  of  courts  of  record  of  superior  or  general  juris- 
diction not  liable  to  civil  action  for  judicial  acts,  even 
when  in  excess  of  their  jurisdiction  and  alleged  to 
have  been  done  maliciously  or  corruptly — a  distinc- 
tion made  as  to  their  liability  for  acts  done  in  excess 
of  their  jurisdiction  and  acts  done  in  the  clear  ab- 
sence of  all  jurisdiction Ill  25 

Judgment,  effect  of  a,  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same  claim 
or  demand,  distinguished  from  its  effect  as  an  estoppel 
in  another  action  between  the  same  parties  upon  a 
different  claim  or  cause  of  action VI  5 

Judgment,  personal,  the  invalidity  of,  when  rendered 
without  service  of  process  upon,  or  the  appearance  of 
the  defendant.  No  title  to  property  passes  by  a  sale 
under  an  execution  issued  upon  such  a  judgment. 
(See  also  Non-resident)  Ill  26 

Judgments,  frauds  for  which  impeachable  in  courts  of 
equity  are  collateral  acts  extrinsic  to  the  merits — acts 
by  which  the  successful  party  has  prevented  his  ad- 
versary from  presenting  the  merits  of  his  case,  or  by 
which  the  jurisdiction  of  the  court  has  been  imposed 
upon II  2 

Jury  challenges,  peremptory,  a  statute  of  a  State  provid- 
ing that  in  capital  cases,  in  cities  having  a  population 
of  over  100,000  inhabitants,  the  State  shall  be  al- 
lowed fifteen,  while  elsewhere  in  the  State  it  is  allowed 
in  such  cases  only  eight,  does  not  deny  to  a  person 
tried  in  such  cities  the  equal  protection  of  the  laws 
enjoined  by  the  Fourteenth  Amendment II  15 

Land  claims  in  California,  under  title  derived  from  the 
Spanish  or  Mexican  governments,  validity  of  the  act 
of  Congress  requiring  them  to  be  presented  to  the 
Board  of  Commissioners  created  under  that  act,  for 
investigation  and  settlement,  and  providing  that  all 
claims  which  were  not  thus  presented  within  a  speci- 
fied period  should  be  treated  as  abandoned  and  the 
lands  as  a  part  of  the  public  domain — considered II  3 

Land  patents.     See  Patents. 
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Lands  public,  in  matters  relating  to  the  sale  and  dis- 
position of,  the  surveying  of  private  land  claims  and 
the  issuing  of  patents  thereon,  and  the  administra- 
tion of  the  trusts  devolving  on  the  government,  by 
reason  of  the  laws  of  Congress,  or  under  treaty  stipu- 
lations respecting  the  public  domain,  the  Secretary 
of  the  Interior  is  the  supervising  agent  of  the  gov- 
ernment to  do  justice  to  all  claimants,  and  preserve 

the  rights  of  the  people  of  the  United  States Ill       4 

(See  also  Surveys.) 

Lands  public,  where  Congress  has  prescribed  conditions 
upon  which  portions  of,  may  be  alienated,  and  has 
provided  that  upon  the  performance  of  the  conditions 
a  patent  shall  issue  to  the  donee  or  purchaser,  and  all 
such  conditions  have  been  complied  with,  and  the 
tract  to  be  alienated  is  distinctly  defined,  and  nothing 
remains  but  to  issue  the  patent,  then  the  donee  or 
purchaser  is  to  be  treated  as  the  beneficial  owner  of 
the  land,  holding  it  as  his  own  property,  subject  to 
State  and  local  taxation ;  but  when  an  official  execu- 
tive act,  prescribed  by  law,  remains  to  be  done  before 
the  tract  can  be  distinctly  defined,  and  before  a  pat- 
ent can  issue,  the  legal  and  equitable  titles  remain  in 
the  United  States,  and  the  land  is  not  subject  to  local 
taxation VI  24 

Laundry  Ordinance  case * II       21 

Laws  may  be  absolute,  dependent  upon  no  contingency, 
or  they  may  be  subject  to  such  conditions  as  the  leg- 
islature may  impose,  and  they  may  be  made  to  take 
effect  only  upon  the  happening  of  events  which  are 
future  and  uncertain;  and  among  others,  the  volun- 
tary act  of  the  parties  upon  whom  they  are  designed 
to  operate Ill  8 

Laivs  of  Congress  relieving  defective  titles.  See  Defec- 
tive Title. 

Legal-Tender  Act,  constitutionality  of,  considered I  4  &  5 

Legislature  of  a  State  cannot,  by  a  contract  with  an  in- 
dividual or  a  corporation,  restrain,  diminish,  or  surren- 
der its  power  to  enact  laws  for  the  preservation  of 
the  public  health  or  the  protection  of  the  public 
morals I  7 

Legislature  of  a  State  possesses  the  power,  unless  re- 
strained by  provision  of  State  constitution,  to  direct 
a  restitution  to  taxpayers  of  a  county,  or  other  muni- 


18 

Pam- 
Vol.    phlet. 

cipal  corporation,  of  property  exacted  from  them  by 
taxation,  into  whatever  form  the  property  may  be 
changed,  so  long  as  it  remains  in  possession  of  the 
municipality.  The  exercise  of  this  power  infringes 
upon  no  provision  of  the  Federal  Constitution IV  5 

Legislature  of  a  State,  power  to  fix  the  amount  of  dam- 
ages byond  compensation  to  be  awarded  to  a  party 
injured  by  the  gross  negligence  of  a  railroad  company 
to  provide  suitable  fences  and  guards  for  its  road II  14 

License  ordinances,  municipal,  considered. 1,6;  11,13,17,21 

Liquors,  spirituous  and  intoxicating,  the  regulation  and 
prohibition  by  the  legislation  of  a  State  of  their  sale 
within  its  limits,  by  retail  in  small  quantities,  to  be 
used  as  a  beverage,  not  in  violation  of  the  Constitu- 
tion of  the  United  States II  19 

Louisiana  consolidated  bonds.  How  remedies  for  their 
enforcement  are  affected  by  provisions  of  her  new 
constitution II  25 

Mail,  Congress  may  designate  what  shall  be  carried  in, 
and  what  excluded  from.  In  the  enforcement  of 
regulations  excluding  matter  from  the  mail,  a  distinc- 
tion to  be  made  between  what  is  intended  to  be  kept 
free  from  inspection,  such  as  letters,  and  sealed  pack- 
ages subject  to  letter  postage,  and  what  is  open  to  in- 
spection, such  as  newspapers,  magazines,  pamphlets, 
and  other  printed  matter,  purposely  left  in  a  condition 
to  be  examined Ill  21 

Maryland.     See  Virginia. 

Marriage,  a  civil  contract,  and  may  be  avoided  for  ma- 
terial and  substantive  fraud  in  its  procurement.  An- 
tenuptial pregnancy  by  a  stranger  a  fraud  going  to 
the  very  substance  of  the  contract Ill  12 

Marine  torts  resulting  in  death  of  the  persons  injured, 
until  regulations  are  made  by  Congress  touching  the 
liabilities  of  parties  for,  the  statute  of  a  State  giving 
a  right  of  action  to  the  personal  representatives  of 
the  deceased,  applies,  the  tort  being  committed  within 
the  territorial  limits  of  the  State IV  31 

Medicine.  The  validity  of  legislation  exacting  from 
parties,  before  they  can  practice,  a  degree  of  skill  and 
learning  in  that  profession  upon  which  the  community 
employing  their  services  may  confidently  rely,  and, 
as  evidence  of  their  possessing  such  skill,  requiring 
them  to  obtain  a  certificate  or  license  from  a  board 
or  other  authority  competent  to  judge  in  that  respect..  II  18 
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Miners.  The  origin  and  general  character  of  the  cus- 
tomary law  of,  stated  and  explained I  24 

Mining  claims,  veins  and  lodes  in,  defined I       25 

Mining  statutes  of  the  United  States  of  1866  and  1872 

construed I       25 

Mississippi,  equity  suits  in.     See  Equity. 

Monopolies,  effect  of  the  Fourteenth  Amendment  pre- 
venting the  creation  of,  in  any  trade  or  business I  7 

Murder  on  American  vessels.     See  Consular  Court. 

Navigable  rivers  between  States,  the  true  line  in,  which 
separates  the  jurisdiction  of  one  State  from  the  other, 
is  the  middle  of  the  main  channel  of  the  river V  4 

Navigable  rivers.     See  also  Bridges. 

Navigable  streams,  incidents  or  rights  attaching  to  grants 
by  the  United  States  bordering  on,  will  be  determined 
by  the  States  in  which  they  are  situated,  subject  to 
the  limitation  that  their  rules  do  not  impair  the  effi- 
cacy of  the  grant,  or  the  use  and  enjoyment  of  the 
property  by  the  grantee IV  24 

Navigable  streams,  the  legislation  of  Congress  for  the 
survey  of  the  public  lands  recognizes  the  general  rule 
as  to  the  public  interest  in  waters  of,  without  refer- 
ence to  the  existence  or  absence  of  the  tide IV  24 

Navigable  waters,  the  doctrine  of  the  common  law  as  to, 
not  applicable  to  this  country.  Here  the  ebb  and 
flow  of  the  tide  do  not  constitute  the  usual  test  as  in 
England,  or  any  test  at  all,  of  the  navigability  of 
waters.  The  test  by  which  to  determine  the  naviga- 
bility of  our  rivers  is  found  in  their  navigable  capa- 
city. Those  rivers  are  public  navigable  rivers  in  law 
which  are  navigable  in  fact II  5 

Navigable  waters,  the  trust  nature  of  the  title  by  which 
the  States  hold  lands  under,  in  the  streams,  lakes, 
and  harbors  within  their  limits,  and  their  inalienabil- 
ity, except  in  execution  of  such  trust V  2 

Navigable  waters.  See  also  Tide  Lands  and  Running 
Waters. 

Navigation  of  public  waters,  reasonable  tolls  may  be  ex- 
acted from  vessels  using  improvements  made  to,  as 
compensation  for  the  expenditures  incurred IV  18 

Non-resident,  when  the  State  has  within  her  territory 
property  of,  it  may,  upon  certain  proceedings  being 


20 

Pam- 
Vol.    phlet. 

taken,  hold  and  appropriate  it  to  satisfy  the  claims 
of  her  citizens  against  him ;  and  her  tribunals  may 
inquire  into  his  obligations  to  the  extent  necessary  to 
control  the  disposition  of  that  property,  If  he  has 
no  property  in  the  State,  there  is  nothing  upon  which 
her  tribunals  can  adjudicate.  Substituted  service, 
by  publication  or  in  any  other  authorized  form,  is 
sufficient  to  inform  him  of  the  object  of  proceedings 
taken,  where  property  is  once  brought  under  the  con- 
trol of  the  court  by  seizure  in  an  authorized  form  or 
some  equivalent  act;  but  where  suit  is  brought  to  de- 
termine his  personal  rights  and  obligations,  that  is, 
where  it  is  merely  in  personam,  such  service  upon 
him  is  ineffectual  for  any  purpose Ill  26 

Northwest  Territory,  the  acceptance  by  the  United  States 
of  the  deed  of  cession  of,  imposed  upon  them  the  duty 
of  performing  the  conditions  and  giving  the  protec- 
tion stipulated  to  the  citizens  of  Virginia  therein, 
among  others  that  they  should  have  their  possessions 
and  titles  confirmed  to  them - VI  8 

Occupation  or  trade.  The  right  to  take  all  measures 
for  the  support  of  life,  which  are  innocent  in  them- 
selves, and  do  not  impair  the  equal  rights  of  others, 
is  an  element  of  that  freedom  which  every  American 
citizen  claims  as  his  birthright II  17 

Occupation  or  trade,  the  right  under  the  Fourteenth 
Amendment  to  pursue  any  lawful,  without  other  re- 
straint than  such  as  equally  affects  all  persons  of 
the  same  age,  sex,  and  condition I  6 

Occupation,  the  prosecution  of  a  lawful,  inoffensive,  and 
harmless,  in  a  particular  block  or  other  locality  in  a 
city,  cannot  be  made  dependent  upon  the  recom- 
mendation of  a  prescribed  number  of  citizens  and 
taxpayers  resident  in  the  block  or  locality II  21 

Occupation.  When  the  public  security  and  welfare  re- 
quire that  a  particular  one  shall  be  followed  at  certain 
times  or  hours,  and  a  municipal  ordinance  is  made  to 
that  effect,  a  person  engaged  in  it  has  no  inherent 
right  to  pursue  it  during  the  prohibited  time II  13 

Officers,  de  facto  and  de  jure.  While  acts  of  a  de  facto 
incumbent  of  an  office  lawfully  created  by  law  and 
existing  are  often  held  to  be  binding  from  reasons  of 
public  policy,  the  acts  of  a  person  assuming  to  fill 
and  perform  the  duties  of  an  office  which  does  not 
exist  dejure  can  have  no  validity  whatever  in  law...  VI  12 
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Oregon  Donation  Act VI  17,18 

Oregon  Territory,  history  and  operation  of  equitable 
land  rights  and  titles  in VI  17,18 

Pacific  Railway  Commission,  case  of  the VI         7 

Pardon  and  amnesty,  general  proclamation  of,  by  the 
President  at  the  close  of  the  war  of  the  rebellion  had 
the  force  of  public  law IV  19 

Patents,  land,  of  United  States,  upon  confirmed  Mexi- 
can grants,  what  established  by Ill  6 

Patents,  land,  of  United  States,  under  Congress,  have  a 
double  operation.  They  are  conveyances  by  the  gov- 
ernment when  the  government  has  any  interest  to 
convey,  but  when  issued  upon  confirmation  of  claims 
of  previously  existing  title  they  are  documentary  evi- 
dence, having  the  dignity  of  a  record,  of  the  existence 
of  that  title,  or  of  such  equities  respecting  the  claim 
as  justify  its  recognition  and  confirmation VI  8 

Patents,  land,  of  United  States,  under  Oregon  Donation 
Act,  right  of  claimant  to,  became  perfected  when  the 
certificate  of  the  surveyor-general,  and  accompanying 
proofs,  were  received  by  the  Commissioner  of  the 
General  Land  Office,  and  he  found  no  valid  objec- 
tion thereto VI  17 

Patents,  land,  their  construction  and  operation,  and  how 

far  conclusive II         4 

Personal  rights.     See  Occupation. 

Police  powers  of  the  State,  the  Fourteenth  Amendment 
to  the  Constitution  does  not  limit  the  subjects  in  re- 
lation to  which  the,  may  be  exercised  for  the  protec- 
tion of  its  citizens II  16 

Police  powers  of  the  States,  not  impaired  by  the  Four- 
teenth Amendment II  12 

Possession  of  real  property,  sought  under  claim  of  title, 
should  be  by  action  at  law,  where  both  parties  have 
a  constitutional  right  to  call  for  a  jury.  Holland  v. 
Challen  explained  and  distinguished IV  36 

Post  offices  and  post  roads,  the  power  of  Congress  to  es- 
tablish, embraces  the  regulation  of  the  entire  postal 
system  of  the  country Ill  21 

Private  property.     See  Property. 
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Private  property,  United  States  not  responsible  for  in- 
jury or  destruction  of,  by  their  military  operations 
during  the  late  Civil  War ". I  13 

Property  acquired  by  fraud,  or  under  such  circumstances 
as  to  render  it  inequitable  for  the  holder  of  the  legal 
title  to  retain  it,  will  be  decreed  by  a  court  of  equity 
to  be  held  by  him  as  trustee  of  the  true  owner Ill  6 

Property  or  personal  rights,  whenever  a  general  rule 
as  to,  is  established  by  State  legislation,  its  enforce- 
ment by  a  Federal  court  in  a  case  between  proper 
parties  is  a  matter  of  course,  and  the  jurisdiction  of 
the  court  in  such  a  case  is  not  subject  to  State  limi- 
tation   VI  14 

Property  of  the  United  States  within  State  limits,  no 
State  has  power  to  tax.  Where  Congress  has  pre- 
scribed conditions  upon  which  portions  of  the  public 
domain  may  be  alienated,  and  has  provided  that  upon 
the  performance  of  the  conditions  a  patent  shall  issue 
to  the  donee  or  purchaser,  and  all  such  conditions 
have  been  complied  with,  and  the  tract  to  be  alien- 
ated is  distinctly  defined,  and  nothing  remains  but  to 
issue  the  patent,  then  the  donee  or  purchaser  is  to  be 
treated  as  the  beneficial  owner  of  the  land,  holding  it 
as  his  own  property,  subject  to  State  and  local  taxa- 
tion ;  but  when  an  official  executive  act,  prescribed 
by  law,  remains  to  be  done  before  the  tract  can  be 
distinctly  defined,  and  before  a  patent  can  issue,  the 
legal  and  equitable  titles  remain  in  the  United  States, 
and  the  land  is  not  subject  to  local  taxation VI  24 

Property,  private,  power  of  the  State  to  control  compen- 
sation receivable  for  the  use  of,  and  for  services  in 
connection  with  it,  considered I  14 

Property,  real,  possession  of.     See  Possession. 

Provost-marshals.     See  Arrest. 

Public  conveyance.     See  Conveyance. 

Public  lands.     See  Lands. 

Pueblo  case.     (4  Sawyer's  C.  C.  Rep.  553)  Ill         1 

Pueblos  in  California,  title  to  lands  within  the  limits  of, 
held  for  their  benefit  and  the  benefit  of  their  inhabi- 
tants, as  recognized  by  the  laws  of  Mexico,  consid- 
ered. Until  the  lands  designated  were  definitely  as- 
signed by  officers  of  the  government,  the  right  of  the 
pueblo  an  imperfect  one,  requiring  recognition  and 
confirmation  by  the  tribunals  of  the  United  States 
before  it  became  an  indefeasible  estate Ill  2 
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Pueblo,  early  existence  of,  at  San  Francisco,  and  land 

rights  and  titles  of Ill         1 

Pueblo  of  San  Francisco,  decisions  of  the  Secretary  of 

the  Interior  in  the  matter  of  the  survey  of IV       38 

Purchaser,  innocent.     See  Contract. 

Queue  Ordinance  of  the  city  and  county  of  San  Fran- 
cisco, invalidity  of,  and  misapprehensions  respecting 
the  decision  corrected  by  one  of  the  counsel  in  the 
case Ill  15 

Railroads,  county  bonds  issued  to,  without  authority, 

invalid  in  hands  of  innocent  purchaser IV       22 

Railroad  companies,  incorporation  of,  by  a  State,  the 
granting  to  them  of  special  privileges  to  carry  out 
the  object  of  incorporation,  particularly  the  author- 
ity to  exercise  the  State's  right  of  eminent  domain 
to  appropriate  private  property,  and  the  obligation, 
assumed  by  the  acceptance  of  the  charters,  to  trans- 
port all  persons  and  merchandise  upon  like  conditions 
and  for  reasonable  rates,  affect  the  property  and  em- 
ployment with  a  public  use,  and  thus  subject  the 
business  to  a  legislative  control  which  may  extend  to 
the  prevention  of  extortion  by  unreasonable  charges 
and  favoritism  by  discriminations IV  13 

Railroad  companies'  liability  to  persons  who  hire  public 
conveyances  and  give  the  driver  directions  as  to  the 
place  to  which  they  wish  to  be  conveyed,  but  exercise 
no  other  control  over  the  conduct  of  the  driver,  for 
injuries  suffered  from  a  collision  of  a  train  with  the 
hack,  caused  by  the  negligence  of  both  the  managers 
of  the  train  and  of  the  driver VI  9 

Railroad  companies,  power  of  the  legislature  of  a  State  to 
fix  the  amount  of  damages  beyond  compensation  to 
be  awarded  to  a  party  injured  by  the  gross  negli- 
gence of II  14 

Railroad  companies  responsible  to  train  servants  and 
employes  for  injuries  received  by  them  in  consequence 
of  neglect  of  duty  by  a  train  conductor  in  charge  of 
a  train,  with  !the  right  to  command  its  movements 
and  control  the  persons  employed  upon  it.  A  con- 
ductor of  a  railroad  train,  who  has  the  right  to  com- 
mand the  movements  of  the  train  and  to  control  the 
persons  employed  upon  it,  represents  the  company 
while  performing  those  duties,  and  does  not  bear  the 
relation  of  fellow-servant  to  the  engineer  and  other 
employes  of  the  corporation  on  the  train IV  9 
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Railroad  companies,  taxation  of,  in  California,  as  affected 
by  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution   I  22&23 

Ratification  can  be  made  only  when  party  ratifying  pos- 
sesses power  to  perform  the  act  ratified IV  22 

Rebellion.     See  Confederacy. 

Reservations  ceded  to  the  United  States  by  States  in 
manner  not  provided  for  by  the  Constitution — appli- 
cability to  so  much  thereof  as  is  not  used  by  the 
United  States  for  their  forts,  buildings,  and  other 
needful  public  purposes;  of  the  general  principle 
that  municipal  laws  continue  in  force  in  ceded  terri- 
tory until  abrogated  by  the  new  sovereign VI  3 

Reservations,  United  States,  conditions  upon  which  the 
government  can  acquire  land  for,  within  the  limits  of  a 
State  and  have  exclusive  jurisdiction  over  them VI  6 

Running  Waters.     See  Waters. 
Sabbath.     See  Sunday. 

San  Francisco,  pueblo  of,  boundary  line  of  the  tract 
confirmed  to  that  of  ordinary  high-water  mark,  as  it 
existed  on  the  7th  of  July,  1846,  which  crossed  the 
mouths  of  all  creeks  running  into  the  bay Ill  3 

San  Francisco,  pueblo  of,  doubtful  whether  any  lands 
within  the  limits  of,  could  be  considered  as  tide  lands; 
but  whether  they  were  or  not,  the  duty  and  the  power 
of  the  United  States,  under  the  treaty,  to  protect  the 
claims  of  the  city  of  San  Francisco  as  successor  to  the 
pueblo,  were  superior  to  any  subsequently  acquired 
rights  or  claims  of  California  over  tide  lands IV  28 

San  Francisco,  pueblo  of,  existence  of,  with  an  ayunta- 
miento,  composed  of  alcaldes,  regidores,  and  other 
municipal  officers,  at  the  site  of  the  present  city  as 
early  as  1834,  and  until  and  subsequent  to  the  cession 
of  the  country  to  the  United  States.  The  rights  of 
the  pueblo  to  certain  municipal  lands  within  its  limits 
under  the  Mexican  law,  and  the  character  of  its  title 
and  the  succession  of  the  city  of  San  Francisco  to 
its  interests Ill  1 

San  Francisco,  pueblo  of,  survey  of  the,  decisions  of  the 

Secretaries  of  the  Interior  in  the  matter  of. IV       38 

San  Francisco  "  Slip  Cases,"  consideration  of  the  vari- 
ous questions  involved  in  what  are  known  as,  relat- 
ing to  the  sale  and  disposition  of  certain  slip  property 
therein VI  10,13 
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Secretary  of  the  Interior,  decisions  of,  on  the  survey  of 

the  pueblo  of  San  Francisco IV       38 

(See  also  Lands,  Public.) 

Sentence  of  a  court,  pronounced  against  a  party  without 
hearing  him,  or  giving  him  an  opportunity  to  be 
heard,  is  not  a  judicial  determination  of  his  rights, 
and  is  not  entitled  to  respect  in  any  other  tribunal. 
The  doctrine  that  where  a  court  has  once  acquired 
jurisdiction  it  has  a  right  to  decide  every  question 
which  arises  in  the  cause,  and  its  judgment,  however 
erroneous,  cannot  be  collaterally  assailed,  is  only  cor- 
rect when  the  court  proceeds,  after  acquiring  jurisdic- 
tion of  the  cause,  according  to  the  established  modes 
governing  the  class  to  which  the  case  belongs,  and 
does  not  transcend,  in  the  extent  or  character  of  its 
judgment,  the  law  which  is  applicable  to  it IV  37 

Sovereignty.     See  Cession,  Government,  and  State. 

State,  boundary  of,  jurisdiction  of,  in  rivers,  the  middle 

of  the  main  channel V         4 

State  compact,  &c.  See  Agreement. 
States,  comity  betiveen.  See  Comity. 
State  Courts.  See  Courts. 

State  dominion  and  jurisdiction  continues  as  they  ex- 
isted when  State  admitted  into  the  Union,  unaffected 
by  the  action  of  the  forces  of  nature  upon  the  course 
of  a  river  bounding  it.  Long  acquiescence  by  one 
State  in  the  possession  of  territory  of  another  State 
and  in  the  exercise  of  sovereignty  and  dominion  over 
it  conclusive  of  the  title  and  rightful  authority  of  the 
latter  State Ill  22 

State,  governorship  of,  Federal  courts  without  jurisdic- 
tion to  determine  disputes  as  to Ill  14 

State  legislature.     See  Legislature. 

State  officers,  the  right  of  Congress  to  punish,  for  the 
manner  in  which  they  discharge  their  duties  under 
its  laws,  denied ;  the  relations  between  the  Federal 
and  the  State  governments,  defined ;  and  the  doctrine 
that  the  Thirteenth  and  Fourteenth  Amendments  se- 
cure to  all  persons  only  civil  rights  and  not  political 
rights,  asserted I  8 

State  taxation.    See  Taxation. 
Steam  tugs.     See  Chicago  River. 
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Substituted  service.    See  Non-resident. 

Sunday,  validity  of  the  law  of  California  for  the  better 
observance  of,  maintained  as  a  civil  regulation,  so  far 
as  it  prohibits  secular  labor  one  day  of  the  week II  20 

Supreme  Court  of  the  United  States.     See  Courts. 

Surveys  of  public  lands,  legislation  of  Congress  relative  to, 
recognize  the  general  rule  as  to  the  public  interst  in 
waters  of  navigable  streams  without  reference  to  the 
existence  or  absence  of  tide IV  24 

Surveys  of  the  public  lands,  the  power  to  make  and 
correct,  belonging  exclusively  to  the  political  depart- 
ment of  the  government,  its  action  is  unassailable  in 
the  courts,  except  by  a  direct  proceeding Ill  4 

Swamp  land.  It  is  within  the  discretion  of  the  legislature 
of  California  to  prescribe  a  system  for  reclaiming, 
when  essential  to  the  health  and  prosperity  of  the 
community,  and  to  lay  the  burden  of  doing  it  upon 
the  districts  and  persons  benefited IV  14 

Taxation  power  of  a  State  is  limited  to  persons,  prop- 
erty, and  business  within  her  jurisdiction.     The  tax 
laws  of  a  State  can  have  no  extra-territorial  operation..  VI         2 
(See   also  Corporations,  Commerce,  Property,  and 
Railroad  Companies.) 

Telegraph.    See  Commerce. 

Tennessee  and  Virginia  boundary  line  stated.  The  his- 
tory of  the  royal  grants  and  of  the  colonial  and 
State  legislation  upon  the  subject  reviewed V  5 

Territory.     See  Cession. 

The  Terry  Contempt.  Orders  adjudging  Mr.  and  Mrs. 
Terry  guilty  of  contempt,  and  awarding  punishment 
therefor,  and  petition  of  Terry  for  revocation  of  the 
orders.  Opinion  of  Justice  Field,  denying  the  peti- 
tion, and  affidavits  of  the  officers  of  the  court  and 
other  eye-witnesses,  detailing  the  facts  of  the  occur- 
rence   V  7 

Test  oaths  for  past  conduct,  unconstitutionally  of I         1 

Thirteenth  Amendment.     See  State  Officers. 

Tide  lands,  the  general  doctrine  that  the  State  of  Cali- 
fornia holds  the  title  to,  asserted ;  but  such  title  only 
devolved  on  her  where  it  had  not  been  previously 
granted  to  other  parties  by  the  sovereignty  from 
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which  the  United  States  acquired  the  country,  or 
been  subjected  to  trusts  which  required  its  disposition 
in  some  other  way Ill  3 

Tide  lands  which  passed  to  California  on  its  admission 
as  a  State  into  the  Union  were  not  those  occasionally 
affected  by  the  tide,  but  those  over  which  the  tide 
water  flowed  so  continuously  as  to  prevent  their  use 
and  occupation IV  28 

Timber  lands,  where  the  title  to,  remains  in  the  State, 
timber  cut  upon  it  belongs  to  the  State.  Whilst  the 
timber  is  standing  it  constitutes  a  part  of  the  realty ; 
being  severed  from  the  soil  its  character  is  changed ; 
it  becomes  personalty,  but  its  title  is  not  affected ;  it 
continues  as  previously  the  property  of  the  owner  of 
the  land,  and  can  be  pursued  wherever  it  is  carried. 
All  the  remedies  are  open  to  the  owner  which  the 
law  affords  in  other  cases  of  the  wrongful  removal  or 
conversion  of  personal  property VI  16 

Title,  defective.     See  Defective  Title. 
Trades.     See  Occupations. 

Treason  defined  by  the  Constitution.  Meaning  of  the 
term  "enemies"  in  the  constitutional  clause  defining 
treason.  Meaning  of  the  terms  "levying  war"  and 
"giving  aid  and  comfort  to  the  enemy"  considered 
and  explained Ill  9 

Treaty,  power  of  Congress  to  abrogate Ill       20 

Treaty,  whether  violated  by  the  legislation  of  Congress 
so  as  to  be  the  proper  occasion  of  complaint  by  a 
foreign  government,  not  a  j  udicial  question Ill  18 

Trespass  on  real  property,  courts  of  equity  will  not  or- 
dinarily enjoin,  unless  destroying  the  substance  of  the 
estate,  such  as  the  cutting  down  of  timber,  &c.  Jur- 
isdiction is  then  asserted  to  preserve  the  property 
pending  proceedings  at  law  for  determination  of  title..  IV  20 

United  States,  exterritoriality  of.  See  Criminal  Juris- 
diction. 

United  States  Reservations.     See  Reservations. 

United  States  territory,  actual  and  constructive.  Their 
actual  territory,  co-existent  with  their  possessions, 
including  a  marine  league  from  their  shores  on  the 
sea  ;  their  constructictive  territory  embracing  vessels 
sailing  under  their  flag Ill  10 
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Virginia  and  Maryland.  Controversy  as  to  the  exclusive 
right  of  Virginia  to  the  oyster  beds  in  Pocomoke 
Sound  within  her  limits.  The  construction  and  effect 
of  the  compact  of  1785  between  those  States  con- 
sidered   VI  26 

Virginia  and  Tennessee  boundary  line  stated ;  the  his- 
tory of  the  royal  grants  and  of  the  colonial  and  State 
legislation  upon  the  subject  reviewed V  5 

Virginia,  indebtedness  of,  and  legislation  for  its  payment 
considered II  23 

Virginia,  debt  of,  under  recent  legislation.  The  effect 
upon  her  obligations  of  changing  remedies  for  their 
enforcement II  26 

Waters,  navigable.     See  Navigable  Waters. 

Waters,  running,  doctrines  of  the  common  law,  declara- 
tory of  the  rights  of  riparian  proprietors  respecting 
the  use  of,  are  inapplicable  or  applicable  only  in  a 
very  limited  extent  to  the  necessities  of  miners,  and 
inadequate  to  their  protection  on  the  mineral  lands 
of  the  public  domain  in  the  Pacific  States  and  Terri- 
tories ;  their  prior  appropriation  gives  the  better  right 
to  running  waters  to  the  extent,  in  quantity  and 
quality,  necessary  for  the  uses  to  which  the  water  is 
applied  IV  1 

Waters,  running,  right  to,  for  purposes  of  irrigation, 
may  be  acquired  by  prior  appropriation,  as  against 
parties  not  having  the  title  of  the  government,  on 
the  public  lands  of  the  United  States  in  the  Pacific 
States  and  Territories.  The  right,  exercised  within 
reasonable  limits,  having  reference  to  the  condition 
of  the  country,  and  the  necessities  of  the  community, 
is  entitled  to  protection IV  4 
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tain  interrogatories  propounded  to  him,  J 
Iowa  v.  Illinois,      

Jenkins  v.   Col  lard,     
Jen  ni  son  v.  Kirk,     

Juilliard  v.  Greenman. 

110  U.  S. 

Titles  of  Cases. 

Where  reported. 

Volume  of 
bound 
pamphlets. 

No.  of 
pamphlet. 

Knight  v.  United  States  Land  Association, 
Knox  v.  Lee,  and  Parker  v.  Davis,     .     .    . 
Langdeau  v.  Hanes,     . 

142  U.  S.      161 
12  Wall.       457 
21  Wall.       521 

III 
I 
VT 

4 
4 

8 

Laundry  Ordinance  Case.     In  the  matter  | 
of  Quong  \Voo                   .                   •     f 

7  Sawyer,      526 

II 

21 

Legal-Tender  Case,  (Juilliard  v.Greenman,) 
Le  Roy  v.  Wright,     

110  U.  S.      421 
4  Sawyer,      530 

I 
IV 

5 
?0 

Little,  Receiver   v  Hackett 

116  U.  S.      366 

VI 

9 

Look  Tin  Sing,  on  habeas  corpus,       .     .    . 
Louisiana  v.  Jumel,  and  Elliott  v.  Wiltz,  | 
Governor,  ....                             J 

10  Sawyer,    353 
107  U.  S.      711 

III 
II 

19 
25 

McCracken  v.  City  of  San  Francisco,     .     . 
Mahon  v.  Justice,     

16  Cal.         591 
127  U  S      700 

VI 
IV 

10 
?1 

Marsh  v.  Fulton  County,     

10  Wall.       676 

TV 

9,9, 

Miller's  Executor  v.  The  United  States,     . 
Miller  v.  Mayor  of  New  York,     .... 
Minneapolis  &  St.  Louis  Ry.  Co.  v.  Beckwith, 
Missouri  Pacific  Ry.  Co.  v.  Humes,     .     .     . 
Montgomery  v.  Bevans,     

11  Wall.       268 
109  U.  S.      385 
129  U.  S.        26 
115  U.  S.      512 
1  Sawyer,      653 

I 
IV 
II 
II 
III 

2 
23 
16 
14 
5 

Moore  v.  Smaw,     

14  Cal.          279 

II 

1 

Moore  v.  Wilkinson,     

13  Cal.          478 

VI 

11 

New  Orleans  Slaughter-house  Cases,      .     . 
Norris  v.  Harris,     

16  Wall.         36 
15  Cal.          226 

I 
III 

6 

7 

Norton  v.  Shelby  County, 

118  U.  S.      425 

VT 

12 

O'Neil  v.  Vermont,      v 

144  U.  S.      323 

TTT 

13 

Oscanyan  v.  Arms  Company,     

103  U.  S.      261 

T 

19 

Pacific  Railroad  Co.  v.  United  States,     .    . 
Packer  v.  Bird,  .......... 

120  U.  S.      227 
137  U.  S.      661 

I 
IV 

13 

94 

Parker  v.  Davis,      .     .    . 

12  Wall.       457 

I 

4 

Paul  v.  Virginia,     .... 

8  Wall.         168 

IV 

?5 

Pembina  Consolidated  Silver  Mining  and  \ 
Milling  Company  v.  Pennsylvania,      .     j 
Pennoyer  v.  Neff, 

125  U.  S.      181 
95  U.  S.        714 

IV 
III 

26 
?6 

Pensacola  Telegraph  Co.  v.  Western  Union  ) 
Telegraph  Co.,     .     . 

96  U.  S.           1 

I 

15 

Pi  mental  v.  City  of  San  Francisco,     .     .     . 
Powell  v.  Pennsylvania, 

21  Cal.          351 
127  U.  S.      678 

VI 

TT 

13 
17 

Titles  of  Cases. 

Where  reported. 

Volume  of 
bound 
pamphlets. 

No.  of 
pamphlet. 

Preston  v  Prather 

137  U  S       604 

IV 

97 

Quong  "Woo  In  the  matter  of 

7  Sawyer       526 

II 

91 

Railway  Company  v.  Whitton,       .... 
Randall  v.  Brigham,    

13  Wall.       270 
7  Wall.         523 

VI 

III 

14 
94 

Rector  v.  Gibbons,  

111  U.  S.      276 

VI 

15 

San  Francisco  City  and  County  v.  Le  Roy,  . 
Schulenberg  v.  Harriman 

138  U.  S.      656 
21  Wall.         44 

IV 
VI 

28 
16 

Scott  v.  Neely,     

140  U.  S.      106 

TV 

99 

Sharon,  Executor,  v.  Terrry  and  Wife,  and  ) 
Newlands,  Trustee,  v.  Terry  and  Wife,    j 

Sharon  v.  Tucker,    

13  Sawyer,    387 
144  U.  S.      533 

V 
IV 

6 
30 

Sherlock  v.  Ailing,  

93  U.  S.         99 

TV 

31 

Smelting  Company  v.  Kemp, 

104  U.  S.      636 

TT 

4 

Soon  Hing  v.  Crowley,      

113  U.  S.      703 

TT 

13 

Spring  Valley  Waterworks  v.  The  Board  ) 
of  Supervisors  of  San  Francisco,    .     .     j 

Stark  v.  Starrs,  No.  1  ,  

110  U.  S.      347 
6  Wall          402 

I 
VI 

20 
17 

Stark  v.  Starrs,  No.  2,  

94  U  S        477 

VI 

18 

Stevens  v.  Griffith,  

111  US        48 

VI 

19 

Tarble's  Case,      

13  Wall.       397 

TV 

39 

Teschemacher  v.  Thompson  et  al.,  .... 
The  Chinese  Exclusion  Case.     (Chae  Chan  j 
Ping  v.  The  United  States,)  .     .     .     .     j 

The  Chinese  Problem,  a  possible  solution,     . 

18  Cal.            11 
130  U.  S.      581 

VI 
III 
TIT 

20 
20 
17 

The  Chinese  Question,      

TTT 

16 

The  Daniel  Ball,     

10  Wall        557 

TT 

5 

The  Deseret  Salt  Company  .v.  Tarpey,     .     . 
The  Moses  Taylor,  

142  U.  S.      241 
4  Wall          411 

VI 
II 

21 
9 

The  Terry  Contempt, 

13  Sawyer,    440 

V 

7 

Tomlinson  v.  Jessup,     

15  Wall.       454 

TV 

33 

Tool  Company  v.  Nor  r  is,     
Tripp  v.  Spring,     
Tyler  v.  Defrees,     

2  Wall.           45 
5  Sawyer,      209 
11  Wall.       331 

I 

III 
I 

18 

3 

9 

Union  Pacific  R.  R.  Co.  v.  The  United  States, 
United  States  v.  Flint,     

99  U.  S.        700 
4  Sawyer         42 

I 
II 

21 

9, 

United  States  v.  Greathouse  and  others,     . 

4  Sawyer,      457 

III 

9 

Titles  of  Cases. 

Where  reported. 

Volume  of 
bound 
pamphlets. 

No.  of 
pamphlet. 

United  States  v  Knowles                         •.     . 

4  Sawyer, 

98  U.  S. 

120  U.  S. 

150  U.  S. 
6  Sawyer, 
106  U.  S. 
148  U.  S. 
103  U.  S. 
13  Cal. 
91  U.  S. 
122  U.  S. 
153  U.  S. 

138  U.  S. 

138  U.  S. 
96  U.  S. 
93  U.  S. 

133  U.S. 
103  U.  S. 

517 
381 

227 

249 
640 
360 
503 
651 
373 
275 
347 
155 

287 

146 
176 
274 

496 

358 

III 
II 

I 

V 
III 
VI 
V 
IV 
VI 

II 

IV 
VI 

VI 
IV 

I 

IV 
VI 

II 

IV 
V 

V 

11 

22 
13 

3 
10 
25 
5 
34 
22 
6 
35 
26 

23 

36 
10 
37 

24 
24 

38 
8 

9 

United  States  v.  New  Orleans,     .     .     .     .     . 

United  States  v.  Pacific  Railroad,  and  Paci-  1 
fie  Railroad  v.  United  States,     .     .    ,     •) 

United  States  v.  Rodgers,     .     .     .     .     .    '. 

United  States  v.  Smiley,     

Van  Wyck  v.  Knevals,     "i    v' 

Virginia  v.  Tennessee,     . 

Wardell  v.  Railroad  Company,     .... 
Waterman  v.  Smith,     

Welton  v.  State  of  Missouri,     .     .     .     . 

Western  Union  Telegraph  Co.  v.  Pendleton, 
Wharton  v.  Wise,     . 

Wheeling  and  Belmont  Bridge  Company  | 
v.  The  Wheeling  Bridge  Company,     .     j 

Whitehead  v.  Shattuck,    

Williams  v.  Bruffy,  Administrator,     .     .     . 
Windsor  v.  McVeigh,  

Wisconsin  Central  Railroad  Company  v.  1 
Price  County       ......          j 

^VolfF  v  New  Orleans      

APPENDIX  CONTAINING: 

Decisions  of  the  Secretaries  of  the  Interior  ~) 
in  the  matter  of  the  survey  of  the  Pueblo  > 
of  San  Francisco      J 

128  U.S. 
14  Sawyer, 

289 
232 

Decision  of  U.  S.  Supreme  Court  in  the  ^ 
matter  of  David  S.  Terry,  delivered  by 
Justice  Harlan,  on  the  authority  of  the  \- 
courts  of  the  United  States  to  punish  for 
contempts  committed  in  their  presence.   J 

Opinion  of  Circuit  Court  of  the  United  v 
States  for  the  Northern  District  of  Cali- 
fornia in  the  matter  of  David  Neagle, 
on  habeas  corpus,  delivered  at  San  Fran- 
cisco, September  16,  1889,  by  Circuit 
Judere  Sawver. 

Titles  of  Cases. 

Where  reported. 

Volume  of 
bound 
pamphlets. 

^5 

Q) 

o2 

°£ 
fc| 

Opinion  of  U.  S.  Supreme  Court,  In  re  ^ 
Neagle,  on  the  constitutional  power  of 
the   Federal    Government,  through  its 
executive    department,   to   protect  the 
judges  of  the  United  States  courts  against 
revengeful  and  murderous  assaults  of  de-   - 
feated  litigants  without  subjecting  its  ap- 
pointed agents  to  malicious  prosecution 
for  their  fidelity  to  duty  by  State  officials  ; 
delivered  by  Justice  Miller  at  October 
Term,  1889,    

135  U.  S.          1 

V 

10 

The  story  of  the  attempted  assassination  "| 
of  Justice  Field  by  a  former  associate  1 

v 

11 

on  the  Supreme  bench  of  California,  by  I 
Hon  George  C  Gorham,  J 
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